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Item 1.01.  Entry into a Material Definitive Agreement.
 
Asset Purchase Agreement
 

On September 1, 2011, Liquidity Services, Inc., a Delaware corporation (the “Company”), Profar Acquisition Partners, LLC, a Delaware limited liability
company and wholly owned indirect subsidiary of the Company (“Buyer”), and Jacobs Trading, LLC, a Minnesota limited liability company (“Seller”),
entered into an asset purchase agreement (the “Asset Purchase Agreement”).  The Asset Purchase Agreement provides that, upon the terms and subject to
the conditions set forth in the Asset Purchase Agreement, Buyer will acquire (the “Acquisition”) from Seller its business of purchasing closeouts, excess
merchandise and customer returns for resale to retailers, wholesalers, other third parties and consumers (the “Business”) at the closing of the Acquisition,
which is expected to take place in the first quarter of the Company’s fiscal year 2012.
 

The consideration payable at the closing of the Acquisition will consist of $80 million in cash, 900,171 shares of common stock of the Company (the
“Closing Shares”) and a subordinated, unsecured promissory note (the “Note”) of the Company in aggregate principal amount of $40 million, subject to a
post-closing adjustment based on the working capital of the Business as of the closing.  The Note will bear interest at an annual rate of 5.0%, will mature
three years after the date of the closing and will be subordinated to the Company’s current and future bank financing.  In addition, Seller has the right to
contingent earn-out payments of up to $20 million based on the operating results of the Business during calendar year 2012 and up to $10 million based on
the operating results of the Business during calendar year 2013 (the “Earn-Out Payments”).  The Company will pay Seller the Earn-Out Payments in cash
following the determination of the financial results of the Business for the applicable calendar year, subject to an election by Seller to receive up to 50% of
each Earn-Out Payment in shares of common stock of the Company (the “Earnout Shares”).
 

The closing of the Acquisition is subject to customary conditions, including the expiration or termination of the waiting period under the Hart-Scott-
Rodino Antitrust Improvements Act of 1976, as amended, the obtaining of consents or approvals under certain of Seller’s contracts with third parties and the
release of liens on the assets and properties to be acquired.
 

The Asset Purchase Agreement contains customary representations, warranties and covenants of the Company, Buyer and Seller, including, among other
things, a covenant of Seller to conduct its business in the ordinary course consistent with past practice between the date of the Asset Purchase Agreement and
the closing of the Acquisition and a covenant of the Company and Seller to use their reasonable best efforts to consummate the Acquisition.  In addition, the
Company has agreed to operate the Business as a stand-alone operation from the closing through the end of calendar year 2013 under the management of
Irwin L. Jacobs, the founder of the Business, and Howard Grodnick, currently the president and chief executive officer of Seller, subject to the Company’s
generally applicable policies and procedures and general oversight during such period.
 

The Company and Seller have agreed to customary indemnification obligations in the Asset Purchase Agreement, including that the Company may offset
any indemnification payments owed by Seller to the Company against the amount then outstanding under the Note.
 

The foregoing description of the Asset Purchase Agreement and the transactions contemplated thereby does not purport to be complete and is qualified in
its entirety by reference to the Asset Purchase Agreement, a copy of which is attached hereto as Exhibit 2.1.
 
Shareholders’ Agreement
 

Concurrently with the entry into the Asset Purchase Agreement, the Company, Seller, WGD, Inc., a Minnesota corporation, Irwin L. Jacobs and Howard
Grodnick (Seller, WGD, Inc., Mr. Jacobs and Mr. Grodnick, collectively, the “Restricted Parties”) entered into a shareholders’ agreement (the
“Shareholders’ Agreement”).  Under the Shareholders’ Agreement, the Restricted Parties are prohibited from transferring the Closing Shares for the first six
months after the closing of the Acquisition.  Thereafter, any transfer of the Closing Shares or the Earnout Shares must be made in compliance with the
Securities Act of 1933, as amended (the “Securities Act”), including pursuant
 
 
 

 



 
 
 
to the customary registration rights granted to the Restricted Parties under the Shareholders’ Agreement or pursuant to Rule 144 under the Securities Act.
 

The Shareholders’ Agreement contains covenants prohibiting the Restricted Parties, for five years after the closing of the Acquisition, from, among other
things, (i) engaging in any business that competes with or is similar to the Business, (ii) owning any interest in an entity engaged in such business, (iii)
soliciting or diverting any current or former buyer or seller of goods or services through the Business for the purpose of buying or selling goods or services
competitive with or similar to those provided by the Business and (iv) employing or soliciting for employment any employee or contractor of the Business,
subject, in each case, to limited exceptions.
 

In addition, if Seller fails to pay any amount due to the Company in respect of certain indemnification obligations under the Asset Purchase Agreement,
each of Mr. Jacobs and Mr. Grodnick has agreed in the Shareholders’ Agreement to pay his pro rata share of such amount to the Company, based on his
indirect equity ownership of Seller.
 

The foregoing description of the Shareholders’ Agreement and the transactions contemplated thereby does not purport to be complete and is qualified in
its entirety by reference to the Shareholders’ Agreement, a copy of which is attached hereto as Exhibit 10.1.
 
Management Services and Employment Agreements
 

Concurrently with the entry into the Asset Purchase Agreement, Buyer entered into a management services agreement with Mr. Jacobs, the founder of the
Business, providing for him to render certain consulting services to Buyer from the closing of the Acquisition through the end of calendar year 2013 in
connection with certain significant buyer and seller relationships and business development opportunities of the Business.  At the same time, Buyer also
entered into employment agreements with each of five key executives of the Business, including Mr. Grodnick, providing for each executive to provide
customary services to Buyer for an initial term of two years after the closing.  The effectiveness of the management services agreement and each employment
agreement is conditioned upon the closing of the Acquisition.
 
Amendment to Financing and Security Agreement
 
Concurrently with the Buyer’s entry into the Asset Purchase Agreement, the Company entered into an amendment to its Financing and Security Agreement
dated as of April 30, 2010 with Bank of America, N.A. (the “Financing Agreement”) to permit the Acquisition and the issuance of and certain payments on
the Note and to make certain other changes.  The amendment will become effective simultaneously with the closing of the Acquisition.
 
The foregoing description of the Financing Agreement and the transactions contemplated thereby does not purport to be complete and is qualified in its
entirety by reference to the Financing Agreement, a copy of which is attached hereto as Exhibit 10.2.
 
General Note
 

The Asset Purchase Agreement has been described above and attached hereto as an exhibit to provide investors with information regarding its terms.  It is
not intended to provide any other financial information about the Company or its affiliates or the Business.  The representations, warranties and covenants
contained in the Asset Purchase Agreement were made only for purposes of such agreement and as of specific dates; were solely for the benefit of the parties
to such agreement; may be subject to limitations agreed upon by the parties, including being qualified by confidential disclosures made for the purposes of
allocating contractual risk between the parties instead of establishing such matters as facts; and may be subject to standards of materiality applicable to the
contracting parties that differ from those applicable to investors.  Investors should not rely on the representations, warranties and covenants contained in the
Asset Purchase Agreement or any description thereof as characterizations of the actual state of facts or condition of the Company or any of its affiliates or the
Business.  Moreover, information concerning the subject-matter of the representations, warranties and covenants may change after the date of the Asset
Purchase Agreement, which subsequent information may or may not be fully reflected in public disclosures by the Company.
 
 
 

 



 
 
 
Item 3.02.  Unregistered Sales of Equity Securities.
 

The description of the Closing Shares and the Earn-Out Shares under Item 1.01 of this Current Report on Form 8-K is incorporated by reference into this
Item 3.02.  When issued at the closing of the Acquisition, the Closing Shares, and if and when issued after the closing, the Earn-Out Shares, will not be
registered under the Securities Act.  Instead, the Company will issue the Closing Shares and the Earn-Out Shares (if any) pursuant to the exemption from
registration provided by Rule 506 of Regulation D under the Securities Act on the basis of Seller’s representations and warranties to the Company in the
Asset Purchase Agreement as to its qualification for such exemption, including its representation and warranty that it is an “accredited investor” as that term
is defined in Rule 501 of Regulation D under the Securities Act.
 
Item 8.01.  Other Events.
 
Press Release
 

On September 1, 2011, the Company, Buyer and Seller issued a joint press release announcing the entry into the Asset Purchase Agreement.  The press
release is attached as Exhibit 99.1 and is incorporated herein by reference.
 
Item 9.01.  Financial Statements and Exhibits.
 
(d)  Exhibits
 
2.1 Asset Purchase Agreement dated as of September 1, 2011 among Liquidity Services, Inc., Profar Acquisition Partners, LLC and Jacobs Trading,

LLC
  
10.1 Shareholders’ Agreement dated as of September 1, 2011 among Liquidity Services, Inc., Jacobs Trading, LLC, WGD, Inc., Irwin L. Jacobs and

Howard Grodnick
  
10.2 First Amendment to Financing and Security Agreement dated as of September 1, 2011 between Liquidity Services, Inc. and Bank of America, N.A.
  
99.1 Press Release issued jointly by Liquidity Services, Inc., Profar Acquisition Partners, LLC and Jacobs Trading, LLC, dated September 1, 2011
 
 
 

 



 
 
 

SIGNATURES
 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
 

  LIQUIDITY SERVICES, INC.
(Registrant)

 

 

Date: September 1, 2011  By: /s/ James E. Williams  
    Name: James E. Williams  
    Title: Vice President, General Counsel and Corporate

Secretary
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ASSET PURCHASE AGREEMENT

AGREEMENT (this “Agreement”) dated as of September 1, 2011 among Liquidity Services, Inc., a Delaware corporation (“Parent”), Profar
Acquisition Partners, LLC, a Delaware limited liability company (“Buyer”), and Jacobs Trading, LLC, a Minnesota limited liability company (“Seller”).

W I T N E S S E T H :

WHEREAS, Seller, directly and indirectly through the Purchased Subsidiary, is engaged in the business of purchasing closeouts, excess
merchandise and customer returns for resale to retailers, wholesalers, other third parties and consumers using both direct and online sales channels as well
as the operation of value-added processing centers in various locations to inspect, sort, deface, refurbish and repackage goods for sale (the “Business”);

WHEREAS, Buyer desires to purchase from Seller, and Seller wishes to sell to Buyer, the Business, upon the terms and subject to the conditions
hereinafter set forth;

WHEREAS, in accordance with Applicable Law and Seller’s organizational documents, the Board of Governors and members of Seller have
unanimously authorized this Agreement and the transactions contemplated hereby and have taken all such other actions as may be required thereunder to
approve the transactions contemplated by this Agreement;

WHEREAS, concurrently with the execution and delivery of this Agreement, each of Parent, Seller, WGD, Inc., Irwin L. Jacobs and Howard
Grodnick are entering into a shareholders’ agreement (the “Shareholders’ Agreement”);

WHEREAS, concurrently with the execution and delivery of this Agreement, Buyer, Jacobs Management Corporation, a Delaware corporation, and
Irwin L. Jacobs (the “Key Consultant”) are entering into a management services agreement governing the services of the Key Consultant to the Business, as
well as certain other services that the Key Consultant will perform in connection with other operations of Parent and its subsidiaries, which shall become
effective at the Closing (the “Management Services Agreement”); and

WHEREAS, concurrently with the execution and delivery of this Agreement, Buyer and each Key Executive are entering into employment
agreements governing the employment services of each Key Executive to the Business, which shall become effective at the Closing (collectively, the
“Employment Agreements”).

The parties hereto agree as follows:
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ARTICLE 1
DEFINITIONS

Section 1.01. Definitions. (a) The following terms, as used herein, have the following meanings:

“Affiliate” means, with respect to any Person, any other Person directly or indirectly controlling, controlled by, or under common control with such
other Person; provided that, for the avoidance of doubt, from and after the Closing, the Purchased Subsidiary shall cease to be considered an Affiliate of
Seller. For purposes of this definition, “control” when used with respect to any Person means the power to direct the management and policies of such
Person, directly or indirectly, whether through the ownership of voting securities, by contract or otherwise, and the terms “controlling” and “controlled”
have correlative meanings.

“Applicable Law” means, with respect to any Person, any transnational, domestic or foreign federal, state or local law (statutory, common or
otherwise), constitution, treaty, convention, ordinance, code, rule, regulation, order, injunction, judgment, decree, ruling or other similar requirement
enacted, adopted, promulgated or applied by a Governmental Authority that is binding upon or applicable to such Person, as amended unless expressly
specified otherwise.

“Assignment and Assumption Agreement” means the Assignment and Assumption Agreement to be entered into at the Closing, substantially in
the form attached hereto as Exhibit A.

“Audited Financials” means the audited balance sheets of the Business, the Sandbag Business, the Commercial Cloth and Sewing Services
Business and the Retail Store Business as of December 31, 2010 and 2009 and the related audited summary of operations statements, statements of cash
flows and statements of member equity and financial statement footnotes for each of the years ended December 31, 2010, 2009 and 2008.

“Base Closing Working Capital” means $7,616,000.

“Business Balance Sheet” means the unaudited balance sheet of the Business as of June 30, 2011.

“Business Balance Sheet Date” means June 30, 2011.

“Business Day” means a day, other than Saturday, Sunday or other day on which commercial banks in New York, New York are authorized or
required by Applicable Law to close.
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“CERCLA” means the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended, and any rules or regulations
promulgated thereunder.

“China Business” means the sale through the Business of goods and other assets procured or otherwise sourced by the Business from
manufacturers, vendors or similar seller counterparties located in The Peoples’ Republic of China.

“Closing Date” means the date of the Closing.

“Code” means the Internal Revenue Code of 1986, as amended.

“Commercial Cloth and Sewing Services Business” means the business of providing third parties with contract sewing services for filter bags as
conducted by Seller and its subsidiaries.

“Contracts” means all contracts, agreements, leases, licenses, commitments, sales and purchase orders and other instruments, whether written or
oral.

“Environmental Laws” means any Applicable Law or any agreement with any Governmental Authority or other third party, relating to human
health and safety, the environment or to pollutants, contaminants, wastes or chemicals or any toxic, radioactive, ignitable, corrosive, reactive or otherwise
hazardous substances, wastes or materials, in each case in existence on or prior to the Closing Date.

“Environmental Liabilities” means any and all liabilities arising in connection with or in any way relating to Seller or the Purchased Subsidiary (or
any predecessor of Seller or the Purchased Subsidiary or any prior owner of all or part of their respective businesses and assets), any property now or
previously owned, leased, licensed or operated by Seller or the Purchased Subsidiary, the Business (as currently or previously conducted), the Purchased
Assets or any activities or operations occurring or conducted at the Real Property (including offsite disposal), whether accrued, contingent, absolute,
determined, determinable or otherwise, which arise under or relate to any Environmental Law.

“Environmental Permits” means all permits, licenses, franchises, certificates, approvals and other similar authorizations of Governmental
Authorities relating to or required by Environmental Laws and affecting, or relating in any way to, the Business, the Purchased Assets, the Purchased
Subsidiary (including the assets and properties of the Purchased Subsidiary) or the Real Property.

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.
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“ERISA Affiliate” of any entity means any other entity which, together with such entity, would be treated as a single employer under Section 414
of the Code.

“ Existing Management Services Agreement” means the Management Services Agreement dated as of January 1, 2011 between Jacobs
Management Corporation, a Delaware corporation, Seller and WGD, Inc., a Minnesota corporation.

“Financial Statements” means the Audited Financials, the Reviewed Financials, the Unaudited Full Year Financials, the Unaudited Interim
Financials and the Monthly Financials, collectively.

“Fundamental Buyer Representations” means the representations and warranties made in Sections 4.01 (Existence and Power), 4.02
(Authorization), 4.04 (Governmental Authorization), 4.05 (Noncontravention) and 4.11 (Finders’ Fees) of this Agreement.

“Fundamental Seller Representations” means the representations and warranties made in Sections 3.01 (Existence and Power), 3.02 (Seller
Authorization), 3.03 (Ownership), 3.04 (Purchased Subsidiary), 3.05 (Governmental Authorization), 3.06 (Noncontravention), 3.15 (Sufficiency of and Title
to the Purchased Assets), 3.22 (Finders’ Fees), 3.23(d) and 3.23(e) (Employees), 3.25 (Environmental Compliance), 3.26 (Related Party Transactions) and
3.28 (Investment Purpose; Accredited Investor; Inspections) of this Agreement.

“GAAP” means generally accepted accounting principles in the United States.

“Governmental Authority” means any transnational, domestic or foreign federal, state or local governmental, regulatory or administrative
authority, department, court, agency or official, including any political subdivision thereof.

“Hazardous Substances” means any pollutant, contaminant, waste or chemical or any toxic, radioactive, ignitable, corrosive, reactive or otherwise
hazardous substance, waste or material or any substance, waste or material having any constituent elements displaying any of the foregoing characteristics,
including petroleum, its derivatives, by-products and other hydrocarbons, and any substance, waste or material regulated under any Environmental Law.

“Hopkins Facility” means the office and warehouse facility at 8090 Excelsior Boulevard, Hopkins, MN leased by Seller from Continental
Property Group, Inc.

“ HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended.
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“Immediate Family” means a child, stepchild, grandchild, parent, stepparent, grandparent, sibling or current or former spouse, mother-in-law,
father-in-law, son-in-law, daughter-in-law, brother-in-law or sister-in-law, and includes any adoptive relationships.

“Indebtedness” means (i) all obligations for borrowed money, (ii) all obligations evidenced by notes, bonds, debentures or other instruments, (iii) all
obligations for the deferred purchase price of property or services (other than current liabilities incurred in the ordinary course of business that do not
constitute Excluded Liabilities or Purchased Subsidiary Liabilities and which are taken into account in the calculation of Final Closing Working Capital),
including any “earn-out” or similar payments, (iv) all commitments by which a Person assures a creditor against loss (including contingent reimbursement
obligations regarding letters of credit), (v) all obligations under capitalized leases, (vi) all guarantees, including guarantees of any items set forth in clauses (i)
through (v) and, with respect to any Person, any liability of another Person that is recourse to such Person or any of its assets or that is otherwise its legal
liability or that is secured in whole or in part by the assets of such Person (whether or not such obligation is assumed by such Person), and (vii) all
prepayment premiums, if any, and accrued interest, fees, penalties and expenses associated with the prepayment of any of the items set forth in clauses (i)
through (vi).

“Intellectual Property Rights” means (i) inventions, whether or not patentable, reduced to practice or made the subject of one or more pending
patent applications, (ii) national and multinational statutory invention registrations, patents and patent applications (including all reissues, divisions,
continuations, continuations-in-part, extensions and reexaminations thereof) registered or applied for in the United States and all other nations throughout the
world, all improvements to the inventions disclosed in each such registration, patent or patent application, (iii) trademarks, service marks, trade dress, logos,
domain names, trade names and corporate names (whether or not registered) in the United States and all other nations throughout the world, including all
variations, derivations, combinations, registrations and applications for registration of the foregoing and all goodwill associated therewith, (iv) copyrights
(whether or not registered) and registrations and applications for registration thereof in the United States and all other nations throughout the world, including
all derivative works, moral rights, renewals, extensions, reversions or restorations associated with such copyrights, now or hereafter provided by law,
regardless of the medium of fixation or means of expression, (v) computer software, (including source code, object code, firmware, operating systems and
specifications), (vi) trade secrets and, whether or not confidential, business information (including pricing and cost information, business and marketing plans
and buyer and seller lists) and know-how (including manufacturing and production processes and techniques and research and development information),
(vii) industrial designs (whether or not registered), (viii) databases and data collections, (ix) copies and tangible embodiments of any of the foregoing, in
whatever form or medium, (x) all rights
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to obtain and rights to apply for patents, and to register trademarks and copyrights, (xi) all rights in all of the foregoing provided by treaties, conventions
and common law and (xii) all rights to sue or recover and retain damages and costs and attorneys’ fees for past, present and future infringement or
misappropriation of any of the foregoing.

“IT Assets” means all computers, software, firmware, middleware, servers, workstations, routers, hubs, switches, data communications lines and
all other information technology equipment, and all associated documentation, owned, licensed or leased by Seller or the Purchased Subsidiary and held for
use or used in the conduct of the Business.

“Key Executive” means each of Howard Grodnick, Scott Armstrong, Dave Engel, Steve Mocol and Chris Gerken.

“Knowledge” means, in the case of Seller, the actual knowledge of the individuals listed on Section 1.01 of the Seller Disclosure Schedule and, in
the case of Parent, the actual knowledge of William P. Angrick, III (Chairman of the Board of Directors and Chief Executive Officer), James M. Rallo
(Treasurer and Chief Financial Officer), Cayce Roy (Executive Vice President and President, Asset Recovery Division) and James E. Williams (Vice
President, General Counsel and Corporate Secretary of Parent), in each case after reasonable inquiry.

“Licensed Intellectual Property Rights” means all Intellectual Property Rights owned by a third party and licensed or sublicensed to Seller or the
Purchased Subsidiary and held for use or used in the conduct of the Business.

“Licensed Software” means all computer software, including any documentation related thereto, owned by a third party and licensed or sublicensed
to Seller or the Purchased Subsidiary and held for use or used in the conduct of the Business.

“Lien” means, with respect to any property or asset, any mortgage, deed of trust, lien, license, pledge, charge, security interest, encumbrance or
other adverse claim of any kind in respect of such property or asset. For the purposes of this Agreement, a Person shall be deemed to own subject to a Lien
any property or asset which it has acquired or holds subject to the interest of a vendor or lessor under any conditional sale agreement, capital lease or other
title retention agreement relating to such property or asset.

“Material Adverse Effect” means a material adverse effect on (i) the condition (financial or otherwise), business, assets or results of operations of
the Business, excluding any effect resulting from (A) changes in the general economic or political conditions not having a materially disproportionate effect
on the Business relative to other participants in the industry in which the Business operates, (B) changes (including changes of Applicable Law) or conditions
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generally affecting the industry in which the Business operates and not specifically relating to or having a materially disproportionate effect on the Business
and (C) acts of war, sabotage or terrorism or natural disasters not having a materially disproportionate effect on the Business relative to other participants in
the industry in which the Business operates or (ii) Seller’s ability to consummate the transactions contemplated by this Agreement.

“1933 Act” means the Securities Act of 1933, as amended, and the rules and regulations promulgated thereunder.

“ 1934 Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated thereunder.

“Owned Intellectual Property Rights” means all Intellectual Property Rights owned by Seller or the Purchased Subsidiary and held for use or
used in the conduct of the Business.

“Owned Software” means all computer software, including any documentation related thereto, owned by Seller or the Purchased Subsidiary and
held for use or used in the conduct of the Business.

“Parent Common Stock” means the common stock of Parent, par value $0.001 per share.

“Parent Material Adverse Effect” means a material adverse effect on (i) the condition (financial or otherwise), business, assets or results of
operations of Parent and its subsidiaries, taken as a whole, excluding any effect resulting from

(A) changes in the general economic or political conditions not having a materially disproportionate effect on Parent relative to other participants in the
industry in which Parent and its subsidiaries operate, (B) changes (including changes of Applicable Law) or conditions generally affecting the industry in
which Parent and its subsidiaries operate and not specifically relating to or having a materially disproportionate effect on Parent and (C) acts of war, sabotage
or terrorism or natural disasters not having a materially disproportionate effect on Parent relative to other participants in the industry in which Parent and its
subsidiaries operate or (ii) Parent’s or Buyer’s ability to consummate the transactions contemplated by this Agreement.

“Person” means an individual, corporation, partnership, limited liability company, association, trust or other entity or organization, including a
Governmental Authority.

“Pre-Closing Tax Period” means (i) any Tax period ending on or before the Closing Date and (ii) with respect to a Tax period that commences
before but ends after the Closing Date, the portion of such period up to and including the Closing Date.
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“Post-Closing Tax Period” means (i) any Tax period beginning after the Closing Date and (ii) with respect to a Tax period that commences before
but ends after the Closing Date, the portion of such Tax period beginning after the Closing Date.

“Purchased Subsidiary” means JTC Prison Industries, LLC, a Minnesota limited liability company.

“Purchased Subsidiary Interests” means the 1,000 limited liability company membership units of the Purchased Subsidiary, representing
100% of the outstanding equity interests of the Purchased Subsidiary.

“Purchased Subsidiary Liability” means (i) any liability or obligation of the Purchased Subsidiary that would fall within the definition of an
Excluded Liability were it a liability or obligation of Seller (including any liability or obligation of the Purchased Subsidiary under any Purchased Subsidiary
Contract that would constitute an Excluded Liability pursuant to Section 2.03(e) if Seller were a party to such Purchased Subsidiary Contract (in lieu of the
Purchased Subsidiary) and such Purchased Subsidiary Contract were included in the Purchased Assets) and (ii) for the avoidance of doubt, any liability of
the Purchased Subsidiary for Taxes for any Pre-Closing Tax Period.

“Related Party” means, with respect to any Person, any of the following: (i)  any executive officer, director, manager, trustee or employee of such
Person; (ii) any Affiliate or “associate” (as such term is defined in the rules and regulations promulgated under the 1933 Act) of such Person; (iii) any
member or equityholder of such Person or any executive officer, director, manager, trustee or employee of such member or equityholder; (iv) any Immediate
Family member of any of the foregoing Persons; or (v) any trust or other similar entity created or operating for the benefit of any Person referred to in the
foregoing clauses (i) through (iv).

“Representative” means, with respect to any Person, such Person’s directors, managers, officers, employees, counsel, financial advisors,
auditors, agents and other authorized representatives.

“Retail Store Business” means Seller’s retail business named Brand Name Deals located at 1000 East Moore Lake Drive, Fridley, Minnesota 55435
as conducted by Seller.

“Retained Businesses” means the Sandbag Business, the Commercial Cloth and Sewing Services Business, the Retail Store Business and all
other businesses now, previously or hereafter conducted by Seller or any of its subsidiaries or Affiliates other than the Business.

“Retained Business Financials” means the unaudited balance sheet consisting of the assets and liabilities and the related footnotes of the
Retained
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Businesses as of June 30, 2011 and September 30, 2010, and the related business activities running through the summary of operations statements for the
nine months ended June 30, 2011 and twelve months ended September 30, 2010 and related footnotes.

“Reviewed Financials” means the auditor reviewed balance sheet of the Business and the Retained Businesses as of June 30, 2011 and the related
auditor reviewed summary of operations statements for the three-month and six-month periods ended June 30, 2011 and June 30, 2010, statement of member
equity for the period from December 31, 2010 to June 30, 2011 and the statement of cash flow for the three-month and six-month periods ended June 30,
2011 and June 30, 2010 and footnotes for the applicable periods.

“Sandbag Business” means the business of buying and selling of sandbags for flood and water control as conducted by Seller and its subsidiaries.

“Seller Credit Facility” means the Third Amended and Restated Credit Agreement dated September 30, 2010, between Seller and M & I
Marshall & Ilsley Bank.

“Seller Disclosure Schedule” means the disclosure schedule dated the date hereof regarding this Agreement that has been provided by Seller to
Buyer.

“Straddle Tax Period” means a Tax period that begins on or before the Closing Date and ends after the Closing Date.

“Subordination Agreement” means the Subordination Agreement to be entered into at the Closing, substantially in the form attached hereto as
Exhibit D.

“Tax” means (i) any tax, governmental fee or other like assessment or charge of any kind whatsoever (including withholding on amounts paid to or
by any Person), together with any interest, penalty, addition to tax or additional amount imposed by any Governmental Authority (a “Taxing Authority”)
responsible for the imposition of any such tax, or (ii) liability for the payment of any amounts of the type described in (i) as a result of being party to any
agreement or any express or implied obligation to indemnify any other Person.

“Tax Return” means any report, return, document, declaration or other information or filing required to be supplied to any Governmental Authority
with respect to Taxes, including information returns, any documents with respect to or accompanying payments of estimated Taxes, or with respect to or
accompanying requests for the extension of time in which to file any such report, return, document, declaration or other information.

“Transaction Documents” means this Agreement, the Assignment and Assumption Agreement, the Shareholders’ Agreement, the Management
Services
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Agreement, the Employment Agreements, the Transition Services Agreement, the Note and the Subordination Agreement.

“Transition Services Agreement” means the Transition Services Agreement to be entered into at the Closing, substantially in the form attached
hereto as Exhibit C.

“Unaudited Financials” means the unaudited balance sheets of the Business, the Sandbag Business, the Commercial Cloth and Sewing Services
Business and the Retail Store Business as of December 31, 2010 and 2009 and the related unaudited summary of operations statements, statements of cash
flows and statements of member equity and financial statement footnotes for each of the years ended December 31, 2010, 2009 and 2008.

“Unaudited Full Year Financials” means the unaudited balance sheets of the Business as of December 31, 2010, 2009 and 2008 and the related
unaudited summary of operations statements and cash flow statements for each of the years ended December 31, 2010, 2009 and 2008.

“Unaudited Interim Financials” means the unaudited balance sheets of the Business as of June 30, 2011 and 2010 and the related unaudited
statements of summary of operations statements and cash flow statements for each of the six-month and three-month periods ended June 30, 2011 and 2010.

“Unreviewed Financials” means the unaudited balance sheet of the Business and the Retained Businesses as of June 30, 2011 and the related
unaudited summary of operations statements for the three-month and six-month periods ended June 30, 2011 and June 30, 2010, statement of member equity
for the period from December 31, 2010 to June 30, 2011 and the statement of cash flow for the three-month and six-month periods ended June 30, 2011 and
June 30, 2010 and footnotes for the applicable periods.

(b) Each of the following terms is defined in the Section set forth opposite such term:
 

Term Section
2012 Earn-Out Payment   2.11
2013 Earn-Out Payment   2.11
Affiliated Sales Arrangement   2.11
Aggregate Cap 11.02
Agreement Preamble
Apportioned Obligations   8.02
Allocation Statement   2.06
Arbitration Rules 13.07
Assumed Liabilities   2.03
Business Recitals
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Term Section
Business Employees   3.23
Business Contractors   3.23
Business Representative   2.11
Buyer Preamble
Buyer Indemnified Parties 11.02
Cap Amount 11.02
Cash Consideration   2.06
Closing   2.07
Closing Consideration   2.06
Closing Working Capital   2.08
Closing Working Capital Statement   2.08
COBRA   9.03
Consents   3.06
Contracts   2.01
Damages 11.02
Dispute 13.07
Earn-Out Payments   2.11
Earn-Out Statement   2.11
EBITDA   2.11
Final EBITDA   2.11
e-mail 13.01
Employee Plans   3.24
End Date 12.01
Excluded Assets   2.02
Excluded Liabilities   2.04
Final Closing Working Capital   2.09
Illustrative Working Capital Statement   2.08
Indemnified Party 11.03
Indemnifying Party 11.03
Independent Allocation Referee   2.06
Independent Earn-Out Referee   2.08
Independent Working Capital Referee   2.11
Inventory Count   7.07
Joint Release   7.03
Key Consultant Recitals
Malicious Code   3.17
Management Services Agreement Recitals
Material Contracts   3.11
Measurement Period   2.11
Member Materials   3.08
Month End Date   5.06
Monthly Financials   5.06
Note   2.06
Objection Notice   2.11
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Term Section
Parent Balance Sheet   4.08
Parent Group Entity   2.11
Parent Representative   2.11
Parent SEC Documents   4.07
Permits   3.19
Permitted Liens   3.14
Post-Closing Tax Period   8.02
Procuring Party   2.11
Program Policies   3.11
Purchase Price   2.06
Purchased Assets   2.01
Purchased Subsidiary Articles of Organization   3.04
Purchased Subsidiary Bylaws   3.04
Purchased Subsidiary Contracts   3.04
Purchased Subsidiary Securities   3.04
PwC Review Report   3.07
Qualifying Offer   9.01
Real Property   3.14
Related Parties   3.26
Related Party Agreement   3.11
Required Consent Contract   3.11
Required Consents 10.02
Retail Store Wind Down Period   5.05
SEC   4.07
Securities   3.28
Seller Preamble
Seller Bonus Plan   9.06
Seller DC Plan   9.02
Seller Indemnified Parties 11.02
Seller Mark   7.05
Share Consideration   2.06
Significant Buyer/Seller   3.16
Stock Election   2.11
Third Party Claim 11.03
Transfer Taxes   8.02
Transferred Employees   9.01
WARN Act   3.23
Warranty Breach 11.02

Section 1.02. Other Definitional and Interpretative Provisions. The words “hereof”, “herein” and “hereunder” and words of like import used in this
Agreement shall refer to this Agreement as a whole and not to any particular provision of this Agreement. The captions herein are included for convenience
of reference only and shall be ignored in the construction or interpretation hereof.
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References to Articles, Sections, Exhibits and Schedules are to Articles, Sections, Exhibits and Schedules of this Agreement unless otherwise specified. All
Exhibits and Schedules annexed hereto or referred to herein are hereby incorporated in and made a part of this Agreement as if set forth in full herein. Any
capitalized terms used in any Exhibit or Schedule but not otherwise defined therein, shall have the meaning as defined in this Agreement. Any singular term
in this Agreement shall be deemed to include the plural, and any plural term the singular. Whenever the words “include”, “includes” or “including” are used
in this Agreement, they shall be deemed to be followed by the words “without limitation”, whether or not they are in fact followed by those words or words
of like import. “Writing”, “written” and comparable terms refer to printing, typing and other means of reproducing words (including electronic media) in a
visible form. References to any statute shall be deemed to refer to such statute as amended from time to time and to any rules or regulations promulgated
thereunder. References to any agreement or contract are to that agreement or contract as amended, modified or supplemented from time to time in
accordance with the terms hereof and thereof; provided that with respect to any agreement or contract listed on any schedules hereto, all such amendments,
modifications or supplements must also be listed in the appropriate schedule. References to any Person include the successors and permitted assigns of that
Person. References from or through any date mean, unless otherwise specified, from and including or through and including, respectively. References to
“law”, “laws” or to a particular statute or law shall be deemed also to include any and all Applicable Law.

ARTICLE 2
PURCHASE AND SALE

Section 2.01. Purchase and Sale. Except as otherwise provided below, upon the terms and subject to the conditions of this Agreement, Buyer agrees
to purchase from Seller and Seller agrees to sell, convey, transfer, assign and deliver, or cause to be sold, conveyed, transferred, assigned and delivered, to
Buyer at the Closing, free and clear of all Liens, other than Permitted Liens, all of Seller’s right, title and interest in, to and under all of the assets, properties
and rights owned, held or used in the Business by Seller as of the Closing, of every kind and description, wherever located, real, personal or mixed, tangible
or intangible, known or unknown, other than the Excluded Assets (collectively, the “Purchased Assets”), including the following:

(a) all real property and leases of, and other interests in, real property, in each case together with all buildings, fixtures, and
improvements erected thereon, including the items listed on Section 3.14(a) of the Seller Disclosure Schedule that are leased, subleased,
licensed or operated by Seller;
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(b) all personal property and interests therein, including machinery, equipment, furniture, office equipment, communications equipment,
vehicles, spare and replacement parts, material handling equipment, and other tangible property, including the items listed on Section 3.14(b) of the
Seller Disclosure Schedule that are owned, leased, subleased, licensed or operated by Seller (including, for the avoidance of doubt, any of the
foregoing located outside the United States);

(c) all raw materials, work-in-process, finished goods, supplies and other inventories (including, for the avoidance of doubt, any of the
foregoing located outside the United States);

(d) all Contracts, including the Material Contracts listed on Section 3.11 of the Seller Disclosure Schedule, and all records and notices
related thereto;

(e)  all accounts, notes and other receivables;

(f) all prepaid expenses, including in respect of ad valorem taxes, leases and rentals;

(g)  all of Seller’s cash and cash equivalents;

(h) all rights, claims, credits, causes of action or rights of set-off against third parties, including unliquidated rights under manufacturers’
and vendors’ warranties;

(i) all Licensed Intellectual Property Rights and Owned Intellectual Property Rights, including the items listed on Section 3.17(a) of the
Seller Disclosure Schedule;

(j)  all IT Assets;

(k) all transferable licenses, permits or other governmental authorizations, including the items listed on Section 3.19 of the Seller
Disclosure Schedule;

(l) all contact information for present, former and prospective buyers and sellers of goods through the Business (including email
addresses and Twitter, Facebook, eBay and Amazon identifiers);

(m) subject to Section 2.02(d), all books, records, files and papers, whether in hard copy or computer format, used in, or related to or
required for the operation of, the Business, including engineering information, sales and promotional literature, manuals and data, sales and purchase
correspondence, lists of present and former buyers and sellers of goods through the Business, personnel and employment records and any
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information relating to any Tax imposed on the Purchased Assets or the Purchased Subsidiary; provided however, that with respect to any such
books, records, files and papers that also relate to or are also required for the operation of the Retained Businesses or Excluded Assets, Seller may
retain the originals of such books, records, files and papers and deliver, or cause to be delivered, copies thereof to Buyer and redact from any such
books, records, files and papers any information that is not related to the Purchased Assets or the Business, as applicable, pursuant to this Section
2.01(m);

(n) all goodwill, together with the right to represent to third parties that Buyer is the successor to the Business and Purchased Assets;

(o) all assets included in the calculation of Final Closing Working Capital;

(p)  all of the Purchased Subsidiary Interests; and

(q) all telephone numbers, facsimile numbers, email addresses and other communication identifiers used by the Business.

Section 2.02. Excluded Assets. Parent and Buyer expressly understand and agree that the following assets and properties of Seller (the “Excluded
Assets”) shall not be included in the Purchased Assets:

(a) all raw materials, work-in-progress, finished goods, supplies and other inventories relating solely to the Sandbag Business, the
Commercial Cloth and Sewing Services Business and the Retail Store Business;

(b) all real property and leases of, and other interests in, real property listed on Section 2.02(b) of the Seller Disclosure Schedule, in each
case together with all buildings, fixtures, and improvements erected thereon, and all personal property and interests therein, including machinery,
equipment, furniture, office equipment, communications equipment, vehicles, spare and replacement parts, material handling equipment, and other
tangible property listed on Section 2.02(b) of the Seller Disclosure Schedule;

(c) all books, records, files and papers, stock transfer records or other records related solely to the organization, maintenance and
existence of Seller, solely to the Sandbag Business, the Commercial Cloth and Sewing Services Business or the Retail Store Business or solely to the
Excluded Liabilities or the Purchased Subsidiary Liabilities;
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(d) all personnel and employment records and other records that Seller is required to retain in its possession by law; provided that Seller
shall deliver copies thereof to Buyer at or prior to the Closing;

(e) any Purchased Asset sold or otherwise disposed of during the period from the date hereof until the Closing Date to the extent that such
Purchased Asset either (i) comprises inventory sold in the ordinary course of business consistent with past practice or (ii) is sold or disposed of as
expressly required by the terms of any Contracts in effect at the date of this Agreement, in each case in accordance with the provisions of this
Agreement;

(f) all rights of Seller and any Affiliate thereof under this Agreement, the other Transaction Documents and the Confidentiality
Agreement;

(g) the Contracts listed on Section 2.02(g) of the Seller Disclosure Schedule, and any Contracts entered into after the date hereof, to the
extent related solely to the Sandbag Business, the Commercial Cloth and Sewing Services Business or the Retail Store Business;

(h) all Related Party Agreements other than those set forth on Section 2.02(h) of the Seller Disclosure Schedule;

(i)  the Permits listed on Section 2.02(i) of the Seller Disclosure Schedule;

(j) all insurance policies of Seller or the Purchased Subsidiary and the right to receive the proceeds thereof (subject to the agreements
contained in Section 5.04 of this Agreement) and any prepaid insurance premiums;

(k) the sponsorship of, and assets maintained under, the Employee Plans;

(l) all intercompany receivables and those accounts receivables listed on Section 2.02(l) of the Seller Disclosure Schedule;

(m)  all bank accounts not exclusively dedicated to the Business;

(n) all accounts, notes and other receivables related solely to the Sandbag Business, the Commercial Cloth and Sewing Services Business
and the Retail Store Business;

(o) except for the Purchased Subsidiary Interests, the shares of capital stock, partnership interests, membership interests or other equity
interests of any Person; and

 
 

16



 

(p) the other assets, properties and rights set forth on Section 2.02(p) of the Seller Disclosure Schedule.

Section 2.03. Assumed Liabilities. Upon the terms and subject to the conditions of this Agreement, Buyer agrees, effective at the time of the
Closing, to assume only the following enumerated liabilities from Seller, in each case relating to the Business and the Purchased Assets (the “Assumed
Liabilities”):

(a) all liabilities included in the calculation of Final Closing Working Capital;

(b) all liabilities with respect to Post-Closing Tax Periods for Taxes relating to the Business or the Purchased Assets; provided that
Apportioned Obligations shall be paid in the manner set forth in Section 8.02;

(c)  all liabilities expressly allocated to Buyer under Article 9 hereunder;

(d) all liabilities under warranty obligations relating to any products, assets or goods sold by the Business after the Closing;

(e) all liabilities of Seller first arising after the Closing Date under the Contracts that are included in the Purchased Assets; provided that
Buyer will not assume or be responsible for any liabilities or obligations attributable or relating to the period on or prior to the Closing or to
liabilities that arise from breaches of such Contracts or defaults under such Contracts by Seller on or prior to the Closing (or, in respect of Contracts
being administered pursuant to Section 2.05, breaches or defaults under such Contacts by Seller acting in contravention of instructions of Buyer or
due to the negligence or intentional misconduct of Seller), all of which shall constitute Excluded Liabilities;

(f) all other liabilities only to the extent relating to the Business or Purchased Assets and to the extent arising out of or in connection with
any act, omission or circumstance occurring at any time after the Closing; provided, that with respect to Environmental Liabilities, this
Section 2.03(f) shall apply only to liabilities that relate to any condition to the extent caused by any action or failure to take action by any Person
(other than Seller and its Affiliates) following the Closing; and

(g) all liabilities under warranty obligations and customer return obligations relating to the sale of inventory by the Business prior to the
Closing Date, up to a maximum of $10,000 in aggregate for all such liabilities.
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Section 2.04. Excluded Liabilities. Notwithstanding any provision in this Agreement or any other writing to the contrary, Buyer is assuming only the
Assumed Liabilities and is not assuming any other liability or obligation of Seller (or any predecessor of Seller or any prior owner of all or part of its
businesses and assets) of whatever nature, whether presently in existence or arising hereafter. All such other liabilities and obligations shall be retained by and
remain liabilities and obligations of Seller (all such liabilities and obligations not being assumed being herein referred to as the “Excluded Liabilities”),
including the following:

(a) all liabilities under warranty obligations and customer return obligations relating to the sale of inventory by the Business prior to the
Closing Date exceeding $10,000 in aggregate for all such liabilities;

(b) other than those liabilities included in Assumed Liabilities pursuant to Section 2.03(g), any liability or obligation with respect to
products, assets or goods distributed or sold at or prior to the Closing, including product liability and infringement claims and liabilities for personal
injury (including death) or property damage, regardless of whether such claim, injury or damage arises or occurs before, on or after the Closing;

(c) any liability or obligation of Seller, or any member of any consolidated, affiliated, combined or unitary group of which Seller is or has
been a member, for Taxes (except to the extent explicitly assumed in Section 2.03); provided that Apportioned Obligations shall be paid in the
manner set forth in Section 8.02;

(d) all liabilities relating to (i) the Employee Plans; (ii) any other benefit or compensation plan, program, policy, agreement or
arrangement at any time sponsored, maintained, administered or contributed to by Seller or any ERISA Affiliate of Seller and (iii) any current or
former employee or individual non-employee service provider to Seller or the Business, other than liabilities relating to the services provided by any
Transferred Employee to Buyer following the Closing Date;

(e) any liability arising prior to the Closing to indemnify, reimburse or advance amounts to any officer, director, employee or agent of
Seller;

(f) (i) all Environmental Liabilities arising at or prior to the Closing, including all matters disclosed or required to be disclosed in Section
3.25 of the Seller Disclosure Schedule and (ii) all Environmental Liabilities arising after the Closing, in the case of clause (ii), to the extent that such
Environmental Liability was caused by an action, omission or circumstance occurring or existing at or prior to the Closing;
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(g)  all liabilities or obligations of Seller in respect of Indebtedness;

(h) all accounts payable and other accrued expenses arising at or prior to the Closing not included in the calculation of Final Closing
Working Capital;

(i) any liability of Seller and any Affiliate thereof under this Agreement, the other Transaction Documents and the Confidentiality
Agreement;

(j) all liabilities to the extent arising out of or relating to (i) the operation or conduct by Seller of any Retained Business or (ii) any
Excluded Asset;

(k) all liabilities arising out of or relating to any violation of Applicable Law by Seller or any of its Affiliates;

(l) all liabilities resulting from any action, suit, claim, investigation or proceeding pending against Seller or relating to the Business as of
the Closing or any possible proceeding listed or cross-referenced in Section 3.12 of the Seller Disclosure Schedule;

(m) all obligations to any outside professionals (including any broker, finder, agent, investment banker, legal, accounting or tax advisor)
for any costs, fees or expenses (including investment banking or brokerage fees, finders’ fees or commissions) relating to the process of selling the
Purchased Assets, the Purchased Subsidiary or the Business, whether incurred in connection with this Agreement, the other Transactions Documents
or otherwise, and any other fees and expenses for which Seller is responsible pursuant to Section 13.04 and which are not included in the calculation
of Final Closing Working Capital;

(n) any liability relating to any member or other equityholder of Seller, former member or equityholder of Seller or any of their respective
Affiliates, including any liability arising from or relating to the exercise of dissenters’, appraisal or similar rights with respect to the transactions
contemplated by this Agreement or the other Transaction Documents by any such member or other equityholder of Seller or Affiliate thereof under
Applicable Law;

(o)  any liability relating to or arising out of the Member Materials;

(p)  any liability or obligation relating to an Excluded Asset;
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(q) all other liabilities of Seller, including those relating to the Business or Purchased Assets, to the extent arising out of or in connection
with any act, omission or circumstance occurring or existing at any time at or prior to the Closing; and

(r) the other liabilities and obligations set forth in Section 2.04 of the Seller Disclosure Schedule.

Section 2.05. Assignment of Contracts and Rights. Notwithstanding anything in this Agreement to the contrary, this Agreement shall not constitute
an agreement to assign any Purchased Asset or any claim or right or any benefit arising thereunder or resulting therefrom if such assignment, without the
consent of a third party thereto, would constitute a breach or other contravention of such Purchased Asset or in any way adversely affect the rights of Buyer or
Seller thereunder; provided that the foregoing shall not limit or affect Seller’s representations and warranties in Article 3 or the conditions set forth in Section
10.02. Seller and Buyer shall use their reasonable best efforts (but without any payment of money by Parent or Buyer) to obtain the consent of such third
parties to any such Purchased Asset or any claim or right or any benefit arising thereunder for the assignment thereof to Buyer as Buyer may reasonably
request. If such consent is not obtained, or if an attempted assignment thereof would be ineffective or would adversely affect the rights of Seller thereunder so
that Buyer would not in fact receive all such rights, Seller and Buyer shall cooperate in a mutually agreeable arrangement under which Buyer would obtain
the benefits and assume the obligations thereunder in accordance with this Agreement, including sub-contracting, sub-licensing, or sub-leasing to Buyer, or
under which Seller would enforce (at the direction of Buyer) for the benefit of Buyer, with Buyer assuming Seller’s obligations, any and all rights of Seller
against a third party thereto (including, if applicable, the right to elect to terminate such Purchased Asset in accordance with the terms thereof upon Buyer’s
request). Seller shall promptly pay to Buyer when received all monies received by Seller under any Purchased Asset or any claim or right or any benefit
arising thereunder, except to the extent the same represents an Excluded Asset. Upon receipt of any required consents to assignment of a Purchased Asset,
Seller shall sell, transfer, convey, assign and deliver such Purchased Asset to Buyer with no additional purchase price due therefore. In addition, following the
Closing, the parties shall execute and deliver, or shall cause to be executed and delivered, such documents and other instruments and shall take, or shall cause
to be taken, such further actions as may be reasonably required to carry out this Section 2.05 and give effect to the transactions contemplated by this Section
2.05.

Section 2.06. Purchase Price; Allocation of Purchase Price. (a) The purchase price for the Purchased Assets (the “Purchase Price”) is:

(i) $80,000,000 in cash (the “Cash Consideration”);
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(ii) 900,171 shares of Parent Common Stock (the “Share Consideration”); and

(iii) a subordinated, unsecured note of Parent in aggregate principal amount of $40,000,000, in substantially the form of Exhibit B
hereto (the “Note”) (clauses (i) through (iii) collectively referred to as the “Closing Consideration”); and

(iv)  any Earn-Out Payments made in accordance with Section 2.11.

(b) The Closing Consideration shall be paid as provided in Section 2.07 and the Cash Consideration shall be subject to adjustment as provided in
Section 2.09.

(c) As promptly as practicable but no later than 45 days after the Closing, Buyer shall deliver to Seller a statement (the “Allocation Statement”),
allocating the Purchase Price (plus Assumed Liabilities, to the extent properly taken into account under Section 1060 of the Code) among the Purchased
Assets (including the assets of the Purchased Subsidiary deemed to have been purchased by Buyer for Tax purposes) in accordance with Section 1060 of the
Code. If within 10 days after the delivery of the Allocation Statement Seller notifies Buyer in writing that Seller objects to the allocation set forth in the
Allocation Statement, Buyer and Seller shall use commercially reasonable efforts to resolve such dispute within 20 days. In the event that Buyer and Seller
are unable to resolve such dispute within 20 days, Buyer and Seller shall jointly retain the Chicago, Illinois office of Grant Thornton LLP or, if Grant
Thornton LLP does not accept the engagement, then another nationally recognized accounting firm with no prior relationship with either Buyer or Seller (the
“Independent Allocation Referee”) to resolve the disputed items. Seller and Buyer agree that any such engagement agreement will provide that neither will
have any ex parte communication with the Independent Allocation Referee. Upon resolution of the disputed items, the allocation reflected on the Allocation
Statement shall be adjusted to reflect such resolution. The costs, fees and expenses of the Independent Allocation Referee shall be borne one half by Buyer
and one half by Seller.

(d) Seller and Buyer agree to (i) be bound by the Allocation Statement and (ii) act in accordance with the Allocation in the preparation, filing and
audit of any Tax Return (including filing Form 8594 with its federal income Tax Return for the taxable year that includes the date of the Closing).

(e) If an adjustment is made with respect to the Cash Consideration pursuant to Section 2.09 or any Earn-Out Payment is made pursuant to Section
2.11, the Allocation Statement shall be adjusted in accordance with Section 1060 of the Code and as mutually agreed by Buyer and Seller. In the event that an
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agreement with respect to such adjustment is not reached within 20 days after the determination of Final Closing Working Capital or the final determination
of the Earn-Out Payment, as applicable, any disputed items shall be resolved in the manner described in Section 2.06(c). Buyer and Seller agree to file any
additional information return required to be filed pursuant to Section 1060 of the Code and to treat the Allocation Statement as adjusted in the manner
described in Section 2.06(d).

(f) Not later than 30 days prior to the filing of their respective Forms 8594 relating to this transaction, each party shall deliver to the other party a
copy of its Form 8594.

Section 2.07. Closing; Closing Deliverables. (a) Closing. The closing (the “Closing”) of the purchase and sale of the Purchased Assets and the
assumption of the Assumed Liabilities hereunder shall take place at the offices of Davis Polk & Wardwell LLP, 450 Lexington Avenue, New York, New York,
as soon as possible, but in no event later than five Business Days, after satisfaction or, to the extent permissible, waiver of the conditions set forth in Article
10 (other than conditions that by their nature are to be satisfied at the Closing, but subject to the satisfaction or, to the extent permissible, waiver of those
conditions at the Closing), or at such other place, at such other time or on such other date as Buyer and Seller may agree; provided that Parent shall have the
right, by delivering written notice thereof to Seller, to delay the Closing from the date on which the Closing would otherwise have occurred in the absence of
this proviso until the first day of the immediately succeeding calendar month on which the conditions set forth in Article 10 are satisfied or waived (other than
conditions that by their nature are to be satisfied at the Closing, but subject to the satisfaction or, to the extent permissible, waiver of those conditions at the
Closing).

(b)  Closing Deliverables. At the Closing:

(i)  Buyer shall deliver, or cause to be delivered to Seller, the
following:

(A) the Cash Consideration, in immediately available funds by wire transfer to an account of Seller with a bank
designated by Seller, by notice in writing to Buyer, which notice shall be delivered not later than three Business Days prior to the Closing
Date (or if not so designated, then by certified or official bank check payable in immediately available funds to the order of Seller in such
amount);

(B)  the Note, duly executed by Parent;

(C)  certificates in proper form evidencing the Share Consideration;
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(D) counterparts to each of the Transaction Documents to be entered into at Closing to which Buyer and/or one or more of
its Affiliates is a party, duly executed by Buyer and/or such Affiliates, as applicable;

(E) such documents and instruments as Seller may reasonably request to consummate the transactions contemplated by
this Agreement and the other Transaction Documents or to evidence that the conditions set forth in Article 10 have been satisfied; and

(F) such documents regarding the corporate organization, existence, authorization and similar matters relating to Parent or
Buyer as Seller may reasonably request.

(ii)  Seller shall deliver, or cause to be delivered to Buyer, the following:

(A) such instruments of transfer and assignment and other documentation as may be reasonably required to evidence the
transfer of the Purchased Subsidiary Interests to Buyer;

(B) counterparts to each of the Transaction Documents to be entered into at Closing to which Seller and/or one or more of
its Affiliates is a party, duly executed by Seller and/or such Affiliates, as applicable;

(C) in addition to the Assignment and Assumption Agreement, such deeds, bills of sale, endorsements, consents,
assignments and other good and sufficient instruments of conveyance and assignment as the parties and their respective counsel shall
deem reasonably necessary or appropriate to vest in Buyer all right, title and interest in, to and under the Purchased Assets and to
evidence Buyer’s assumption of the Assumed Liabilities in accordance with the terms hereof, in each case duly executed by Seller and, to
the extent applicable, one or more of its Affiliates;

(D) a receipt, duly executed by Seller, evidencing receipt of the Closing Consideration;

(E) such documents and instruments as Buyer may reasonably request to consummate the transactions contemplated
hereby and by the other Transaction Documents or to evidence that the conditions set forth in Article 10 have been satisfied; and
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(F) such documents regarding (1) the corporate organization, existence, authorization and similar matters relating to Seller
and (2) the authorization and approval of the transactions contemplated by this Agreement and the Transaction Documents by the
members or other equityholders of Seller, in each case, as Buyer may reasonably request.

Section 2.08. Closing Working Capital Statement. (a) As promptly as practicable, but no later than 60 days, after the Closing Date, Buyer shall in
good faith prepare, or cause to be prepared, and shall deliver to Seller a statement setting forth its determination of the Closing Working Capital (the “Closing
Working Capital Statement”). The Closing Working Capital Statement shall set forth Buyer’s determination of Closing Working Capital and shall include
only those categories of assets and liabilities and line items included in, and be in form consistent with, the working capital statement set forth on Section
2.08(a) of the Seller Disclosure Schedule (the “Illustrative Working Capital Statement”). The determination of Closing Working Capital shall be made in
accordance with GAAP, and to the extent conforming with GAAP, in accordance with the accounting policies and practices consistent with those used in the
preparation of the Illustrative Working Capital Statement. “Closing Working Capital” means, as of the close of business on the Closing Date, (A) total
current assets of the Business (other than Excluded Assets and cash or cash equivalents), including accounts receivable (net of reserve), inventories (net of
reserve) and prepaid expenses, and excluding fixed assets or any other assets minus (B) total current liabilities of the Business (other than any current portion
of the Excluded Liabilities or Purchased Subsidiary Liabilities) as shown on the Closing Working Capital Statement, determined as set forth in this Section
2.08(a) and in accordance with the Illustrative Working Capital Statement.

(b) If Seller disagrees with Buyer’s calculation of Closing Working Capital delivered pursuant to Section 2.08(a), Seller may, within 30 days after
delivery of the documents referred to in Section 2.08(a), deliver a notice to Buyer disagreeing with such calculation and setting forth, in reasonable detail,
Seller’s calculation of such amount and Seller’s grounds for such disagreement. Any such notice of disagreement shall specify those items or amounts as to
which Seller disagrees, and Seller shall be deemed to have agreed with all other items and amounts contained in the Closing Working Capital Statement and
the calculation of Closing Working Capital delivered pursuant to Section 2.08(a).

(c) If a notice of disagreement shall be duly delivered pursuant to Section 2.08(b), Buyer and Seller shall, during the 15 days following such
delivery, use their reasonable best efforts to reach agreement on the disputed items or amounts in order to determine, as may be required, the amount of
Closing Working Capital, which amount shall not be less than the amount thereof shown in Buyer’s calculations delivered pursuant to Section 2.08(a) nor
more than the amount thereof shown in Seller’s calculation delivered pursuant to Section
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2.08(b). If Buyer and Seller are unable to reach such agreement during such period, they shall, promptly thereafter, jointly retain the Chicago, Illinois office of
Grant Thornton LLP or, if Grant Thornton LLP does not accept its engagement, then another nationally recognized accounting firm with no prior relationship
with either Buyer or Seller (the “ Independent Working Capital Referee”) to resolve such disputed items. Seller and Buyer agree that any such engagement
will provide that neither shall have any ex parte communications with the Independent Working Capital Referee. Buyer and Seller shall cause the Independent
Working Capital Referee to promptly review this Agreement and the disputed items or amounts for the purpose of calculating Closing Working Capital. In
making such calculation, the Independent Working Capital Referee shall consider only those items or amounts in the Closing Working Capital Statement or
Buyer’s calculation of Closing Working Capital as to which Seller has disagreed. The Independent Working Capital Referee shall deliver to Buyer and Seller,
as promptly as practicable, a report setting forth such calculation. Such report shall be final and binding upon Buyer and Seller. The cost of such review and
report shall be borne (i) by Buyer if the difference between Final Closing Working Capital and Buyer’s calculation of Closing Working Capital delivered
pursuant to Section 2.08(a) is greater than the difference between Final Closing Working Capital and Seller’s calculation of Closing Working Capital
delivered pursuant to Section 2.08(b), (ii) by Seller if the first such difference is less than the second such difference and (iii) otherwise equally by Buyer and
Seller.

(d) Buyer and Seller agree that they will, and agree to cause their respective independent accountants to, cooperate and assist in the preparation of
the Closing Working Capital Statement and the calculation of Closing Working Capital and in the conduct of the audits and reviews referred to in this Section
2.8 including making available to the extent necessary of books, records, work papers and personnel (subject to reasonable confidentiality restrictions and
to providing such assurances, releases, indemnities or other agreements as accountants may customarily require in such circumstances).

(e) It is understood that (i) the Illustrative Working Capital Statement is attached only for the purposes set forth in Section 2.08(a) and (ii) the Base
Closing Working Capital is a negotiated number derived independently of the Illustrative Working Capital Statement.

Section 2.09. Post-Closing Adjustment of Cash Consideration. (a) If Base Closing Working Capital exceeds Final Closing Working Capital by at
least $761,600, Seller shall pay to Buyer, as an adjustment to the Cash Consideration, in the manner and with interest as provided in Section 2.09(b), the
amount by which the difference between Base Closing Working Capital and Final Closing Working Capital exceeds $761,600, unless Buyer elects to offset
such amount against the Note as provided in Section 2.09(c). If Final Closing Working Capital exceeds Base Closing Working Capital by at least $761,600,
Buyer shall pay to Seller, in the manner and with interest as provided in Section 2.09(b), the amount
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by which the difference between Final Closing Working Capital and Base Closing Working Capital exceeds $761,600. “Final Closing Working Capital”
means Closing Working Capital (i) as shown in Buyer’s calculation delivered pursuant to Section 2.08(a) if no notice of disagreement with respect thereto is
duly delivered pursuant to Section 2.08(b); or (ii) if such a notice of disagreement is delivered, (A) as agreed by Buyer and Seller pursuant to Section 2.08(c)
or (B) in the absence of such agreement, as shown in the Independent Working Capital Referee’s calculation delivered pursuant to Section 2.08(c); provided
that in no event shall Final Closing Working Capital be less than Buyer’s calculation of Closing Working Capital delivered pursuant to Section 2.08(a) or
more than Seller’s calculation of Closing Working Capital delivered pursuant to Section 2.08(b).

(b) Any payment pursuant to Section 2.09(a) shall be made at a mutually convenient time and place within 10 days after Final Closing Working
Capital has been determined by delivery by Buyer or Seller, as the case may be, by wire transfer to the other party or by causing such payments to be credited
to such account of such other party as may be designated by such other party. The amount of any payment to be made pursuant to this Section 2.09 shall bear
interest from and including the Closing Date to but excluding the date of payment at a rate per annum equal to the prime rate as published in the Wall Street
Journal, Eastern Edition in effect from time to time during the period from the Closing Date to the date of payment. Such interest shall be payable at the same
time as the payment to which it relates and shall be calculated daily on the basis of a year of 365 days and the actual number of days elapsed.

(c) To the extent that any payment is due to Buyer pursuant to Section 2.09(a), Buyer may elect, at its sole discretion, to offset the amount of such
payment, together with any interest accrued thereon pursuant to Section 2.09(b), against the total principal and accrued interest then outstanding under the
Note (with the offset amount applied to reduce accrued interest and principal in the order specified in, and otherwise in accordance with the terms of, the
Note).

Section 2.10. Proceedings at Closing. All proceedings to be taken and all documents to be executed and delivered by all parties at the Closing shall
be deemed to have been taken and executed and delivered simultaneously, and no proceedings shall be deemed taken nor any documents executed or
delivered until all have been taken, executed and delivered.

Section 2.11. Earn-Out Payments. (a) In General. As part of the Purchase Price, Buyer (and Parent, to the extent that Earn-Out Payments take the
form of shares of Parent Common Stock) shall pay or cause to be paid to Seller the Earn-Out Payments (in cash, or if elected by Seller, in cash and shares of
Parent Common Stock) if the applicable conditions specified in this Section 2.11 are satisfied, in each case in accordance with the provisions of, and within
the time periods set forth in, this Section 2.11.
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(b)  Payments; Form of Consideration.

(i) If Final EBITDA exceeds $19,000,000 for the calendar year ending December 31, 2012, Seller shall be entitled to receive from Buyer
an amount equal to $2.86 multiplied by the aggregate amount of such excess (such amount, the “2012 Earn-Out Payment”); provided, that in no
event shall the aggregate amount of the 2012 Earn-Out Payment exceed $20,000,000.

(ii) If Final EBITDA exceeds $26,000,000 for the calendar year ending December 31, 2013, Seller shall be entitled to receive from Buyer
an amount equal to $2.86 multiplied by the aggregate amount of such excess (such amount, the “2013 Earn-Out Payment” and, together with the
2012 Earn-Out Payment, the “Earn-Out Payments”); provided, that in no event shall the aggregate amount of the 2013 Earn-Out Payment exceed
$10,000,000.

(iii) Each Earn-Out Payment shall be payable in cash unless, prior to commencement of the Measurement Period applicable to such Earn-
Out Period, Seller provides Buyer with written notice stating that it elects to receive a specified portion of such Earn-Out Payment up to, but not
exceeding, 50% of the aggregate amount of such Earn-Out Payment in the form of Parent Common Stock (a “Stock Election”). The exercise of a
Stock Election shall be irrevocable and binding, subject to the last sentence of this clause (iii). If Seller makes a timely Stock Election, Buyer shall
deliver a number of shares of Parent Common Stock to Seller equal to (A) the value of the portion of the Earn-Out Payment with respect to which
Seller has made the Stock Election divided by (B) the average of the volume weighted average price per share of the Parent Common Stock on
NASDAQ on each of the ten consecutive trading days (such ten-consecutive-day period, the “Measurement Period”) ending on and including the
trading day immediately prior to December 31, 2012, in the case of the 2012 Earn-Out Payment, and December 31, 2013, in the case of the 2013
Earn-Out Payment, in each case rounded to the nearest share. The portion of the Earn-Out Payments payable in cash (i.e., for which a Stock Election
has not been timely made, or, if a Stock Election has been timely made, the portion of the Earn-Out Payment in respect of which Seller has not
elected to receive shares of Parent Common Stock) shall be paid in immediately available funds by wire transfer to an account designated by Seller
in writing not later than two Business Days prior to the date on which payment of the applicable Earn-Out Payment is due to be made pursuant to
Section 2.11(b)(iv) (or if not so designated, then by certified or official bank check payable in next day funds to the order of Seller in such amount).
Notwithstanding anything in this clause (iii) to the contrary, to the extent that the number of shares of Parent Common Stock to be issued as part of
the Earn-Out Payments, when taken in the aggregate
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with the Share Consideration, would exceed 19.9% of the total outstanding shares of Parent Common Stock immediately prior to the Closing (as
such number of shares may be adjusted upon any changes in Parent’s capitalization as contemplated by Section 2.12), Parent shall not be required to
issue shares in excess thereof unless the requisite stockholder approval for such issuance in accordance with NASDAQ Listing Rule 5635 or any
successor rule has been obtained (and, if such stockholder approval has not been obtained, Parent shall be entitled to pay cash in lieu of shares of
Parent Common Stock with respect to such excess).

(iv) The payment of any Earn-Out Payment pursuant to this Section 2.11 shall be made within three Business Days after the determination
of Final EBITDA.

(c) Definition of EBITDA. For purposes of this Section 2.11, “EBITDA”, with respect to each of the calendar years ending December 31, 2012 and
December 31, 2013, means the consolidated net income of the Business for such calendar year, as determined in accordance with GAAP and the procedures
set forth in this Section 2.11; provided that to the extent consistent with GAAP, the accounting policies, practices and procedures (including all practices and
valuation and estimation methodologies) used by Parent in the preparation of its financial statements prior to the date hereof shall be used in connection with
the determination of EBITDA plus, to the extent deducted in determining such consolidated net income there shall be added (x) the amount of Taxes for such
calendar year, (y) the amount of interest expense for indebtedness for borrowed money, capitalized leases and internal borrowings for such calendar year and
(z) the amount of depreciation, amortization and similar non-cash charges for such calendar year.

(d) Affiliated Sales Arrangements. (i) After the Closing and prior to December 31, 2013, if (and only if) the Business Representatives and the Parent
Representatives consider it desirable to enter into an Affiliated Sales Arrangement, they shall negotiate in good faith to agree upon (A) the terms thereof
(including the Transferred Goods to be covered thereby and the method of allocating revenues and costs associated with sales of such Transferred Goods
between the Selling Party and the Procuring Party) and (B) to the extent that the Business Representatives and the Parent Representatives determine it to be
reasonably appropriate and to the extent consistent with the definition of EBITDA, any and all understandings regarding the manner and timing in which
income and expense matters relating to such Affiliated Sales Arrangement shall be included in EBITDA for purposes of this Section 2.11. To the extent that
the Business Representatives and Parent Representatives are able to reach agreement as to the terms of the Affiliated Sales Arrangement, such Affiliated
Sales Arrangement shall be effected in accordance with the terms agreed pursuant to clause (A) above in this Section 2.11(d), and shall be accounted for in a
manner that allows income and expense matters relating thereto to be included in, or
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excluded from, EBITDA in accordance with the definition of EBITDA and, to the extent agreed, any understanding pursuant to clause (B) above in this
Section 2.11(d). After the Closing and prior to December 31, 2013, unless and until the Business Representatives and Parent Representatives reach an
agreement as to the terms of an Affiliated Sales Arrangement, the Business shall not, and Parent and Buyer shall not cause the Business to, enter into any
Affiliated Sales Arrangement.

(ii)  For purposes of this Section 2.11:

(A) “Affiliated Sales Arrangement” means any arrangement between Buyer, on the one hand, and Parent or any subsidiary
(direct or indirect) of Parent (other than Buyer) (each, a “Parent Group Entity”), on the other hand, pursuant to which either Buyer or such
Parent Group Entity, as the case may be (such party, the “Selling Party”), sells goods and other assets (the “Transferred Goods”) procured
or otherwise sourced by the non-Selling Party (the “Procuring Party”) through a marketplace operated by the Selling Party or to buyers of
the Selling Party through the Selling Party’s direct sales channels.

(B) “Business Representatives” means Irwin L. Jacobs and Howard Grodnick, for so long as each remains an employee,
consultant, advisor of, or service provider to, Parent, Buyer or any of their respective Affiliates (including, in the case of Irwin L. Jacobs, a
service provider through Jacobs Management Corporation), or at any time at which neither Irwin L. Jacobs nor Howard Grodnick is an
employee, consultant or advisor of Parent, Buyer or any of their Affiliates, such other individual or individuals with primary responsibility
for the operation of the Business and designated as a Business Representative by Buyer.

(C) “Parent Representatives” means Cayce Roy, Jim Rallo and/or such other individuals as Parent shall designate as Parent
Representatives from time to time.

(iii) Notwithstanding the foregoing or anything else in this Agreement to the contrary, Seller hereby understands and agrees that none of
Buyer, any Parent Group Entity, the Business Representatives or the Parent Representatives shall be under any obligation to negotiate or enter into
any agreement with respect to an Affiliated Sales Arrangement, and the decision on whether to enter into any such Affiliated Sales Arrangement
shall be at such Persons’ sole discretion. In the event that the Business Representatives and the Parent Representatives enter into discussions with
respect to a proposed Affiliated Sales Arrangement and are unable to agree upon the terms of such Affiliated Sales Arrangement,
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no such Persons shall be under any obligation to continue such negotiations or otherwise pursue such proposed Affiliated Sales Arrangement.

(e) Exclusions from EBITDA. Notwithstanding anything in this Section 2.11 to the contrary, with respect to each of the calendar years ending
December 31, 2012 and December 31, 2013:

(i) EBITDA shall exclude (A) any extraordinary gains or losses, (B) any deduction or expense for non-cash write downs and charges,
transaction costs and restructuring charges, (C) any deduction or expense for Damages arising from a breach of any representation or warranty made
by Seller in or pursuant to this Agreement to the extent Buyer is indemnified for such Damages pursuant to Article 11 (it being understood that to the
extent that Buyer is not fully indemnified for such Damages as a result of the limitations on indemnification specified in Article 11, the amount for
which Buyer is not fully indemnified shall be included in EBITDA), (D) any deduction or expense for interest that accrues on the Note following the
Closing Date and (E) the equity awards made by Buyer or an Affiliate thereof to the Key Consultant pursuant to the Management Services
Agreement;

(ii) EBITDA shall include (A) any and all reasonable direct overhead costs and expenses attributable to Buyer and (B) any and all
indirect overhead costs and expenses allocated to Buyer by Parent or any of its Affiliates, but solely to the extent (1) such indirect overhead costs and
expenses are consistent with, and determined on the same basis as, the allocations to Parent’s other subsidiaries, as reasonably determined by Parent,
and (2) such indirect overhead costs do not exceed $300,000 in the aggregate in any calendar year; and

(iii) No Earn-Out Payment payable or accrued under this Section 2.11 shall be reflected in EBITDA.

(f)  Delivery of Earn-Out Statement; Dispute.

(i) As promptly as practicable after the end of each of the calendar years ending December 31, 2012 and 2013, but no later than 90 days
after the end of each such calendar year, Buyer shall prepare a profit and loss statement (including accompanying notes) (each, an “Earn-Out
Statement”) for the applicable calendar year. Each Earn-Out Statement shall reflect a determination of EBITDA for the applicable calendar year and
the amount, if any, of the applicable Earn-Out Payment, computed in accordance with the provisions of this Section 2.11. Each Earn-Out Statement
shall be accompanied by a certificate signed by an executive officer of Parent specifying that such Earn-Out Statement and the
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calculations of EBITDA and the applicable Earn-Out Payment have been prepared in good faith in accordance with the provisions of this Section
2.11.

(ii) If Seller disagrees with the Earn-Out Payment reflected in the applicable Earn-Out Statement, Seller may, within 45 days after receipt
of the Earn-Out Statement, deliver a notice (an “Objection Notice”) to Buyer disagreeing with such calculation, specifying in reasonable detail the
nature of and basis for such dispute and setting forth Seller’s calculation of the Earn-Out Payment. Any items or amounts in the Earn-Out Statement
to which Seller does not object in the Objection Notice within such 45-day period shall be deemed accepted by Seller and shall be final and binding
upon Parent, Buyer and Seller. If Seller does not provide an Objection Notice within such 45-day period, then all of Buyer’s calculations set forth in
the Earn-Out Statement and the amount of the applicable Earn-Out Payment, if applicable, shall be final and binding upon Parent, Buyer and Seller.

(iii) If Seller timely delivers an Objection Notice to Buyer pursuant to Section 2.11(f)(ii), Buyer and Seller shall, during the 45 days
following such delivery, use their reasonable best efforts to reach agreement on the disputed items or amounts. If Buyer and Seller are unable to
reach such agreement during such period, they shall, promptly thereafter, jointly retain the Chicago, Illinois office of Grant Thornton LLP or, if
Grant Thornton LLP does not accept the engagement, then another nationally recognized accounting firm with no prior relationship with either
Buyer or Seller (the “Independent Earn-Out Referee”) to resolve such disputed items. Seller and Buyer agree that any such engagement agreement
will provide that neither shall have any ex parte communications with the Independent Earn-Out Referee. Buyer and Seller shall cause the
Independent Earn-Out Referee to promptly review this Agreement and the disputed items and amounts in the Earn-Out Statement for the purpose of
resolving such dispute. In making such calculation, the Independent Earn-Out Referee shall consider only those items or amounts in the Earn-Out
Statement as to which Seller has disagreed, and shall resolve the disputed amounts within the range of difference between Buyer’s and Seller’s
calculations. The Independent Earn-Out Referee shall deliver to Buyer and Seller, as promptly as practicable, a report setting forth its calculation of
the disputed items or amounts. Such report, and the amounts set forth therein, shall be final and binding upon Buyer and Seller. The cost of such
review and report shall be borne by the party whose calculations of the disputed amounts, in aggregate, were further away from the finally
determined calculations of such disputed amounts by the Independent Earn-Out Referee.
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(iv) For purposes of this Section 2.11, “Final EBITDA” with respect to each of the calendar years ending December 31, 2012 and
December 31, 2013 means EBITDA as shown in Buyer’s calculation set forth in the applicable Earn-Out Statement delivered pursuant to Section
2.11(f)(i) if no Objection Notice is duly delivered pursuant to Section 2.11(f)(ii), or if an Objection Notice is delivered, as agreed by Parent and
Seller pursuant to Section 2.11(f)(ii) or in the absence of such agreement, as shown in the Independent Earn-Out Referee’s calculation delivered
pursuant to Section 2.11(f)(iii); provided, that in no event shall Final EBITDA be less than Buyer’s calculation of EBITDA delivered pursuant to
Section 2.11(f)(i) or more than Seller’s calculation of EBITDA delivered pursuant to Section 2.11(f)(ii).

(v) Parent, Buyer and Seller agree that they will, and agree to cause their respective independent accountants to, cooperate and assist in
the preparation of each Earn-Out Statement and the calculation of EBITDA for each calendar year and in the conduct of the reviews referred to in
Section 2.11(f)(iii) and with respect to any review requested by Seller to prepare any Objection Notice, including, without limitation, the making
available to the extent necessary of books, records, work papers and personnel (subject to reasonable confidentiality restrictions and to providing
such assurances, releases, indemnities or other agreements as accountants may customarily require in such circumstances).

(g) Treatment of Earn-Out Payments. The parties agree to treat a portion of each Earn-Out Payment paid hereunder as interest at the short-term
applicable federal rate in effect on the Closing Date in accordance with Section 483 of the Code.
 

(h) Operation of Business. After the Closing and prior to December 31, 2013, Parent and Buyer shall cause the Business to operate as a stand-
alone operation under the management of the Business Representatives. During such period, (i) the Business (as well as all employees and consultants of
Parent, Buyer, the Purchased Subsidiary or any of their respective Affiliates providing services to the Business) shall be subject to Parent’s policies and
procedures generally applicable to subsidiaries, divisions, units and groups of Parent (including, for example, codes of conduct and insider trading, budget
and compensation approval policies) and (ii) the Business shall be subject to the general oversight of Parent, such oversight to be exercised in a manner
consistent with Parent’s oversight of other stand-alone subsidiaries, divisions, units and groups consistent with Parent’s past practices.

Section 2.12. Adjustments. If, (a) during the period between the date of this Agreement and the Closing or (b) to the extent the Stock Election has
been exercised with respect to any Earn-Out Payment, during the period between the commencement of the Measurement Period applicable to such Earn-
Out Payment
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and the payment of such Earn-Out Payment, the outstanding shares of Parent Common Stock shall have been increased, decreased, changed into or exchanged
for a different number of shares or a different class as a result of a reorganization, reclassification, recapitalization, stock split, reverse stock split or
combination, exchange or readjustment of shares, or stock dividend thereon with a record date during such period, or other similar change in capitalization,
the Share Consideration and the shares of Parent Common Stock, if any, to be issued and delivered to Seller as part of such Earn-Out Payment, as applicable,
shall be appropriately adjusted to provide Seller the same economic effect as contemplated by this Agreement prior to such event.

ARTICLE 3
REPRESENTATIONS AND WARRANTIES OF SELLER

Subject to Section 13.03, except as set forth in the Seller Disclosure Schedule, Seller represents and warrants to each of Parent and Buyer as of
the date hereof and as of the Closing Date that:

Section 3.01. Existence and Power. Seller is a limited liability company duly organized, validly existing and in good standing under the laws of its
jurisdiction of organization and has all powers and all material governmental licenses, authorizations, permits, consents and approvals required to carry on
its business as now conducted. Seller is duly qualified to do business as a foreign entity and is in good standing in each jurisdiction where such qualification
is necessary, except for those jurisdictions where failure to be so qualified would not, individually or in the aggregate, have a Material Adverse Effect. Seller
has heretofore delivered to Parent true and complete copies of the certificate of formation and limited liability company operating agreement of Seller, in
each case, as in effect on the date hereof (together with all amendments thereto) (the “Seller Certificate of Formation” and “Seller LLC Agreement”,
respectively).

Section 3.02. Authorization. The execution, delivery and performance by Seller of this Agreement, the other Transaction Documents to which it is or
will be a party, and any other documents and instruments to be executed and delivered by Seller pursuant hereto and thereto, and the consummation of the
transactions contemplated hereby and thereby are, or will be, as the case may be, within Seller’s limited liability company powers and have been duly
authorized by all necessary action on the part of Seller. Seller has received the unanimous approval of (i) its Board of Governors and (ii) the holders of
Seller’s outstanding membership or other equity interests, in each case of the transactions contemplated by this Agreement and the other Transaction
Documents, and accordingly no holder of Seller’s outstanding membership or other equity interests will have dissenters’, appraisal or similar rights with
respect to the transactions contemplated by this Agreement or the other Transaction Documents under Applicable Law. Seller has heretofore delivered to
Parent evidence of the
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approvals of its Board of Governors and the holders of its outstanding membership or equity interests referred to in the immediately preceding sentence in
form and substance satisfactory to Buyer. No other approval or action by Seller’s Board of Governors or any holder of Seller’s outstanding membership or
other equity interests is required in connection with the transactions contemplated by this Agreement or any of the other Transaction Documents. This
Agreement and each of the other Transaction Documents to which it is or will be a party constitutes, or will constitute, as the case may be, a valid and
binding agreement of Seller enforceable against Seller in accordance with its terms (subject to applicable bankruptcy, insolvency, fraudulent transfer,
reorganization, moratorium and other laws affecting creditors’ rights generally and general principles of equity). Each other Transaction Document to which
an Affiliate of Seller will be a party has been, or will be, duly and validly executed by such Affiliate and shall constitute a valid and binding agreement of
such Affiliate, enforceable against such Affiliate in accordance with its terms (subject to applicable bankruptcy, insolvency, fraudulent transfer,
reorganization, moratorium and other laws affecting creditors’ rights generally and general principles of equity).

Section 3.03. Ownership. (a) Section 3.03 of the Seller Disclosure Schedule sets forth all of the outstanding membership or other equity interests of
Seller, the holders of such interests and the number of interests held by each such holder. Other than as set forth on Section 3.03 of the Seller Disclosure
Schedule, there are no outstanding (i) membership or other equity interests of Seller, (ii) securities convertible into or exchangeable or exercisable for
membership or other equity interests or other securities of Seller, or (iii) options or preemptive or other rights to acquire any membership or other equity
interests or other securities of Seller.

(b) Except as set forth in Section 3.03 of the Seller Disclosure Schedule, Seller does not own or control, directly or indirectly, any equity or similar
interest in, or any interest convertible into or exchangeable or exercisable for any equity or similar interest in, any Person, and Seller is not a member of or
participant in any partnership, joint venture or similar Person. Except as set forth in Section 3.03 of the Seller Disclosure Schedule, there are no contractual
obligations of Seller to provide funds to, or make any investment (in the form of a loan, capital contribution or otherwise) in, any Person.

Section 3.04. Purchased Subsidiary. (a) The Purchased Subsidiary is a limited liability company duly organized, validly existing and in good
standing under the laws of its jurisdiction of organization and has all powers and all material governmental licenses, authorizations, permits, consents and
approvals required to carry on its business as now conducted. The Purchased Subsidiary is duly qualified to do business as a foreign entity and is in good
standing in each jurisdiction where such qualification is necessary, except for those jurisdictions where failure to be so qualified would not, individually or in
the aggregate, have a
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Material Adverse Effect. Seller has heretofore delivered to Parent true and complete copies of the Articles of Organization and Bylaws of the Purchased
Subsidiary, in each case, as in effect on the date hereof (together with all amendments thereto) (the “Purchased Subsidiary Articles of Organization” and
“Purchased Subsidiary Bylaws”, respectively).

(b) All of the Purchased Subsidiary Interests are owned beneficially and of record by Seller, and as of the Closing will be free and clear of any
Lien, and Seller shall transfer and deliver to Buyer at the Closing valid title to the Purchased Subsidiary Interests free and clear of any Lien. Except for the
Purchased Subsidiary Interests, there are no outstanding (i) membership interests or other securities of the Purchased Subsidiary, (ii) securities of Seller or any
other Person convertible into or exchangeable or exercisable for any membership interests or other equity or similar interests in the Purchased Subsidiary, (iii)
options or other rights to acquire from Seller or the Purchased Subsidiary, or other obligation of Seller or the Purchased Subsidiary to issue, any securities
convertible into or exchangeable for membership interests or other equity or similar interests in the Purchased Subsidiary (the items in clauses (i) through (iii)
being referred to collectively as the “Purchased Subsidiary Securities”). There are no outstanding obligations of Seller or the Purchased Subsidiary to
repurchase, redeem or otherwise acquire any outstanding Purchased Subsidiary Securities. None of the Purchased Subsidiary Interests have been issued in
violation of, and none are subject to, any purchase option, call, right of first refusal, preemptive, subscription, or other similar right. Neither Seller nor the
Purchased Subsidiary is party to any arrangement granting to any Person any stock appreciation, phantom stock or other similar right with respect to the
Purchased Subsidiary Interests or the Purchased Subsidiary.

 
(c) The Purchased Subsidiary does not own or hold any assets or properties other than (i) rights of the Purchased Subsidiary under the Contracts

set forth on Section 3.04(c) of the Seller Disclosure Schedule (collectively, the “Purchased Subsidiary Contracts”), (ii) cash and (iii) receivables from
Seller. There are no liabilities or obligations of the Purchased Subsidiary other than liabilities or obligations of the Purchased Subsidiary arising under the
Purchased Subsidiary Contracts.

Section 3.05. Governmental Authorization. Except as set forth in Section 3.05 of the Seller Disclosure Schedule, the execution, delivery and
performance by Seller of this Agreement and the other Transaction Documents to which it is or will be a party and the consummation of the transactions
contemplated hereby and thereby require no action by or in respect of, or filing with, any Governmental Authority or securities trading market other than (a)
compliance with any applicable requirements of the HSR Act, (b) compliance by Parent with any applicable requirements of the 1934 Act and 1933 Act and
(c) filing by Parent of
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requisite NASDAQ notices and/or applications for the issuance and sale of the shares of Parent Common Stock hereunder.

Section 3.06. Noncontravention. The execution, delivery and performance by Seller of this Agreement, the other Transaction Documents to which it
is or will be a party, and any other documents and instruments to be executed and delivered by Seller pursuant hereto and thereto, and the consummation of
the transactions contemplated hereby and thereby, do not and will not (a) violate the Seller Certificate of Formation, Seller LLC Agreement, Purchased
Subsidiary Articles of Organization or the Purchased Subsidiary Bylaws, (b) assuming compliance with the matters referred to in Section 3.05, violate any
Applicable Law, (c) assuming the obtaining of the consents or approvals set forth on Section 3.06 of the Seller Disclosure Schedule, including the Required
Consents (all such consents, including the Required Consents, “Consents”), require consent or other action by any Person under, constitute a default or an
event that, with or without notice or lapse of time or both, would constitute a default under or give rise to any right of termination, cancellation or acceleration
of any right or obligation of Seller or the Purchased Subsidiary or to a loss of any benefit relating to the Business to which Seller or the Purchased Subsidiary
is entitled under any provision of any agreement or other instrument binding upon Seller or the Purchased Subsidiary or by which any of the Purchased Assets
or any of the assets or properties of the Purchased Subsidiary is or may be bound or (d) result in the creation or imposition of any Lien on any Purchased
Asset or any asset or property of the Purchased Subsidiary, other than Permitted Liens.
 

Section 3.07. Financial Statements; Accounting Controls and Procedures.

(a) The Unaudited Full Year Financials and the Unaudited Interim Financials were derived from the books and records of Seller and fairly present,
in conformity with GAAP applied on a consistent basis (except as may be indicated in the notes thereto), the financial position of the Business as of the
dates thereof and its results of operations and cash flows for the periods then ended (subject to normal year-end adjustments and GAAP required footnotes
in the case of the Unaudited Interim Financials).

(b) The Unaudited Financials and the Unreviewed Financials were derived from the books and records of Seller and fairly present, in conformity
with GAAP applied on a consistent basis, the financial position of the Business and the Retained Businesses as of the dates thereof and their results of
operations and cash flows for the periods then ended.

(c) When delivered prior to the Closing pursuant to Section 5.06, the Audited Financials and the Reviewed Financials will have been derived from
the books and records of Seller and will fairly present, in conformity with GAAP applied on a consistent basis, the financial position of the Business and the
Retained Businesses as of the dates thereof and its results of operations and cash
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flows for the periods then ended. When delivered prior to the Closing pursuant to Section 5.06, Seller will have provided to Parent a true and complete copy
of the Auditor’s Reviewed Financial Statement from PricewaterhouseCoopers LLP with respect to the Reviewed Financials (the “PwC Review Report”).

(d) When delivered prior to the Closing pursuant to Section 5.06, the Monthly Financials will have been derived from the books and records of
Seller and will fairly present, in conformity with GAAP applied on a consistent basis (except as may be indicated in the notes thereto), the financial position
of the Business as of the dates thereof and its results of operations and cash flows for the periods then ended (subject to normal period-end adjustments and
GAAP required footnotes).

(e) When delivered following the Closing pursuant to Section 5.06, the Retained Business Financials will have been derived from the books and
records of Seller and will fairly present, in conformity with GAAP applied on a consistent basis (except as may be indicated in the notes thereto), the financial
position of the Retained Businesses as of the dates thereof and their results of operations for the periods then ended (subject to normal year-end adjustments
and GAAP required footnotes in the case of the unaudited interim financial statements contained therein).

Section 3.08. Materials Provided to Members. Any written materials sent or furnished by Seller or its Affiliates to the holders of Seller’s outstanding
membership or other equity interests in connection with the transactions contemplated by this Agreement or the other Transaction Documents (collectively,
the “Member Materials”) comply, or will comply, when sent or furnished, as to form and substance in all material respects with the requirements of
Applicable Law.

Section 3.09. Absence of Certain Changes. (a) Since the Business Balance Sheet Date, the Business has been conducted in the ordinary course
consistent with past practices and there has not been any event, occurrence, development or state of circumstances or facts that has had or would reasonably
be expected to have, individually or in the aggregate, a Material Adverse Effect.

(b) From the Business Balance Sheet Date until the date hereof, there has not been any action taken by Seller or the Purchased Subsidiary that, if
taken during the period from the date of this Agreement through the Closing Date without Buyer’s consent, would constitute a breach of Section 5.01.

Section 3.10. No Undisclosed Material Liabilities. There are no liabilities of the Business of any kind whatsoever, whether accrued, contingent,
absolute, determined, determinable or otherwise, and there is no existing condition, situation or set of circumstances which could reasonably be expected to
result in such a liability, other than:
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(i) liabilities provided for in the Business Balance Sheet or disclosed in the notes thereto;

(ii)  liabilities disclosed on Section 3.10 of the Seller Disclosure Schedule;

(iii) liabilities accruing after the Business Balance Sheet Date in the ordinary course of business consistent with past practice; and

(iv) liabilities incurred in connection with the transactions contemplated by this Agreement.

Section 3.11. Material Contracts. (a) Except as set forth in Section 3.11 of the Seller Disclosure Schedule, with respect to the Business, neither
Seller nor the Purchased Subsidiary is a party to or bound by:

(i) any lease or sublease of personal property providing for (A) annual rental payments of $5,000 or more or (B) aggregate rental
payments of $25,000 or more;

(ii) any Contract relating to Real Property, including pursuant to which Seller or any third party has a right to use, occupy or possess any
Real Property;

(iii) any Contract for the purchase of materials, supplies, goods, services, equipment or other assets providing for annual payments by
Seller of $50,000 or more;

(iv) any sales, distribution or other similar Contract providing for the sale by Seller or the Purchased Subsidiary of materials, supplies,
goods, services, equipment or other assets that provides for annual payments to Seller of $50,000 or more;

(v) any Contract requiring, individually or in the aggregate, future capital expenditures in excess of $25,000;

(vi) (A) any Contract requiring the future purchase of materials, supplies or equipment by the Business, (B) any management, service or
other similar type of Contract or (C) any advertising agreement or arrangement, in each case that has an aggregate future liability to any Person in
excess of $10,000 or is not terminable by Seller or the Purchased Subsidiary by notice of not more than 90 days without payment of any penalty;

(vii)  any partnership, joint venture or other similar Contract;
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(viii) any Contract relating to the acquisition or disposition of any business (whether by merger, sale of stock, sale of assets or otherwise);

(ix) any Contract (excluding licenses for commercial off-the-shelf computer software that are generally available on nondiscriminatory
pricing terms and have an aggregate acquisition cost of $5,000 or less) pursuant to which Seller or the Purchased Subsidiary (A) obtains the right to
use, or a covenant not to be sued under, any Intellectual Property Right or (B) grants the right to use, or a covenant not to be sued under, any
Intellectual Property Right;

(x) any Contract granting any Person a right of first refusal or first offer or similar preferential right to purchase or acquire any Purchased
Asset or any asset or property of the Purchased Subsidiary;

(xi) any so called “requirements” Contract requiring Seller or the Purchased Subsidiary to purchase its requirements of a particular raw
material, resource or product from a particular supplier or suppliers, or to purchase all or substantially all of the output or production of a particular
supplier;

(xii) any Contract involving interest rate or foreign currency swaps, commodity swaps, options, caps, collars, hedges or forward
exchanges, or other similar agreements, regardless whether entered into for purposes of hedging, investment or otherwise;

(xiii) any Contract relating to indebtedness for borrowed money or the deferred purchase price of property (in either case, whether
incurred, assumed, guaranteed or secured by any asset);

(xiv) any mortgage, deed of trust, pledge, security agreement or other instrument granting a Lien on any Purchased Asset or any asset or
property of the Purchased Subsidiary;

(xv) any Contract (including so-called “take-or-pay” or “keep-well” agreements) under which (A) any Person has directly or indirectly
guaranteed indebtedness, liabilities or obligations of Seller or the Purchased Subsidiary, or (B) Seller or the Purchased Subsidiary has directly or
indirectly guaranteed indebtedness, liabilities or obligations of any Person;

(xvi)  any Contract containing “most favored nation” provisions;

(xvii)  any option, license, franchise or similar Contract;
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(xviii) any agency, dealer, sales representative, marketing or other similar Contract under which Seller or the Purchased Subsidiary does
not have the right to terminate without penalty on less than 30 days’ written notice;

(xix)  any staffing, employment services or similar Contract;

(xx) any Contract or other arrangement that limits or restricts in any material respect the conduct of the Business or any successor thereto,
including any Contract or other arrangement that limits or restricts the freedom of Seller or the Purchased Subsidiary to compete in any line of
business or with any Person or in any area or to own, operate, sell, transfer, pledge or otherwise dispose of or encumber any Purchased Asset or any
asset or property of the Purchased Subsidiary or which would so limit the freedom of Buyer, Parent or any of their respective Affiliates (including
the Purchased Subsidiary) after the Closing Date;

(xxi) any Contract that limits Seller or the Purchased Subsidiary from soliciting the employees, suppliers or customers of any third party;

(xxii) any Contract with a Related Party of Seller or the Purchased Subsidiary, including any Contract providing for the furnishing of
services by, rental of real or personal property from, or otherwise requiring payments to, or from, any Related Party of Seller or the Purchased
Subsidiary, other than employment at will arrangements in the ordinary course of business (each, a “Related Party Agreement”);

(xxiii)  any Contract with a Governmental Authority; or

(xxiv) any other Contract not made in the ordinary course of business that is material to the Business.

(b) Each Contract disclosed in any section of the Seller Disclosure Schedule or required to be disclosed pursuant to this Section 3.11, including the
Purchased Subsidiary Contracts (collectively, “Material Contracts”) is a valid, binding and enforceable agreement of Seller or the Purchased Subsidiary, as
applicable, and is in full force and effect, and none of Seller or the Purchased Subsidiary or, to the Knowledge of Seller, any other party thereto is in default or
breach in any material respect under the terms of any such Material Contract, and, to the Knowledge of Seller, no event or circumstance has occurred that,
with notice or lapse of time or both, would constitute any event of default thereunder. True and complete copies of each such Material Contract have been
delivered to Buyer or made available by Seller in the Data Room referenced in Section 3.30 hereof.

(c) In furtherance and not in limitation of the foregoing, for each Contract listed on Section 3.11(c) of the Seller Disclosure Schedule (each, a
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“Required Consent Contract”), (i) such Required Consent Contract is in full force and effect and (ii) there is no pending action or proceeding challenging
the validity, enforceability or effectiveness of such Required Consent Contract or any Required Consent received by Seller or the Purchased Subsidiary with
respect to such Required Consent Contract nor has any such Required Consent been revoked.

(d) Seller has disclosed to Parent in writing prior to the date hereof the nature of all (i) actions that Seller or the Purchased Subsidiary is required to
take before any goods and other assets procured or otherwise sourced may be sold (e.g., product delabeling, data wiping, testing, etc.), (ii) restrictions or
other limitations imposed on the ability of the Business to sell such goods and other assets (e.g., geographical restrictions, limitations on the potential buyers
of such goods and other assets, limitations on the channel of sale, etc.) and (iii) all other policies and procedures governing or associated with the sale of
such goods and other assets (clauses (i), (ii) and (iii), collectively, “Program Policies”), but, in each case, solely to the extent such Program Policies are not
expressly stated in the applicable Contract set forth on Section 3.11(d) of the Seller Disclosure Schedule. Except as disclosed to Parent in writing prior to the
date hereof or expressly stated in the applicable Contract set forth on Section 3.11(d) of the Seller Disclosure Schedule, neither Seller nor the Purchased
Subsidiary has been notified (either orally or in writing) by, nor does Seller have any Knowledge that, the applicable seller counterparty to any program
pursuant to which the Business procures or otherwise sources goods or other assets has any current plans to amend, alter or modify any existing Program
Policy, or implement any new Program Policy, with respect to such program.

Section 3.12. Litigation. Except as set forth on Section 3.12 of the Seller Disclosure Schedule, there is no action, suit, investigation or proceeding
pending against, or to the Knowledge of Seller, threatened against or affecting, the Business, the Purchased Subsidiary, any Purchased Asset or any asset or
property of the Purchased Subsidiary before (or, in the case of threatened actions, suits, investigations or proceedings, that would be before) any
Governmental Authority or arbitrator which, individually or in the aggregate, if determined or resolved adversely in accordance with the plaintiff’s demands,
would not reasonably be expected to be, individually or in the aggregate, material to the Business as a whole or which in any manner challenges or seeks to
prevent, enjoin, alter or materially delay the transactions contemplated by this Agreement or the other Transaction Documents.

Section 3.13. Compliance with Laws and Court Orders. Neither Seller nor the Purchased Subsidiary is in violation of, has since January 1, 2008
violated, to the Knowledge of Seller is under investigation with respect to, or has been threatened to be charged with or been given notice of any violation of,
any Applicable Law relating to the Purchased Assets or the assets and properties of the Purchased Subsidiary or the conduct of the Business, except for
violations that
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would not reasonably be expected to be, individually or in the aggregate, material to the Business as a whole. There is no judgment, decree, injunction, rule or
order of any arbitrator or Governmental Authority outstanding against Seller or the Purchased Subsidiary to which the Business or any Purchased Asset or
asset or property of the Purchased Subsidiary is subject or that in any manner seeks to prevent, enjoin, alter or materially delay the consummation of the
transactions contemplated by this Agreement.

Section 3.14. Properties. (a) Section 3.14(a) of the Seller Disclosure Schedule correctly describes all real property used or held for use in the
Business (all such property, collectively, the “Real Property”), which Seller or the Purchased Subsidiary leases, subleases, licenses or operates specifying in
the case of leases, subleases, or licenses, the name of the lessor, sublessor, or licensor, the lease, sublease or license term and basic annual rent or annual
license fee. Neither Seller nor the Purchased Subsidiary owns any real property used or held for use in the Business.

(b) Section 3.14(b) of the Seller Disclosure Schedule correctly describes all personal property used or held for use in the Business, including
machinery, equipment, furniture, vehicles, spare and replacement parts, and other trade fixtures and fixed assets, which Seller or the Purchased Subsidiary
owns, leases or subleases, and any Liens thereon, specifying in the case of leases or subleases, the name of the lessor or sublessor, the lease term and basic
annual rent.

(c) Except for the existence of Permitted Liens prior to the Closing Date, Seller or the Purchased Subsidiary, as applicable, has good and
marketable title to, or, in the case of leased Real Property or personal property, has valid leasehold interests in, all Purchased Assets and all assets and
property of the Purchased Subsidiary (whether real, personal, tangible or intangible) reflected on the Business Balance Sheet or acquired after the Business
Balance Sheet Date. No Purchased Asset or asset or property of the Purchased Subsidiary is subject to any Lien, except:

(i)  Liens the amount of which are disclosed on the Business Balance Sheet;

(ii) Liens for Taxes not yet due or being contested in good faith (and for which adequate accruals or reserves have been established on the
Business Balance Sheet); or

(iii) Liens which do not materially detract from the value of such Purchased Asset or assets or property of the Purchased Subsidiary, or
materially interfere with any present or intended use of such Purchased Asset (clauses (i) - (iii) of this Section 3.14(c) are, collectively, the
“Permitted Liens”).
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(d) To the Knowledge of Seller, there are no developments affecting the Hopkins Facility pending or threatened, which might materially interfere
with any present or intended use of the Hopkins Facility in the Business.

(e) The Real Property includes all real property, and only such real property, as is used or held for use in connection with the conduct of the
Business as heretofore conducted.

(f) Except for the Purchased Subsidiary Interests, none of the Purchased Assets or assets or properties of the Purchased Subsidiary is an equity
interest in an entity.

Section 3.15. Sufficiency of and Title to the Purchased Assets. (a) The Purchased Assets together with the assets and properties of the Purchased
Subsidiary constitute all of the property and assets used or held for use in the Business, except for the Excluded Assets, and, together with the services to be
provided to Buyer in connection with the Transition Services Agreement, are sufficient to conduct the Business as currently conducted and as conducted
since the Business Balance Sheet Date.

(b) Upon consummation of the transactions contemplated hereby, Buyer will have acquired good and marketable title in and to, or a valid leasehold
interest in, each of the Purchased Assets, free and clear of all Liens, except for Permitted Liens.

Section 3.16. Buyers and Sellers. Section 3.16 of the Seller Disclosure Schedule sets forth a list of the 25 buyers purchasing the largest amount of
goods from the Business (based on gross merchandise volume) and the 10 largest sellers of goods to the Business (based on gross merchandise volume), in
each of calendar years 2010, 2009 and 2008 and for the six- month period ended June 30, 2011 (each, a “Significant Buyer/Seller”). Except as set forth on
Section 3.16 of the Seller Disclosure Schedule, (a) no Significant Buyer/Seller has notified Seller or the Purchased Subsidiary, either orally or in writing, that
it has terminated its relationship with the Business or, to Seller’s Knowledge, threatened to do so or delivered any oral or written notice that such Significant
Buyer/Seller intends to materially modify its existing relationship with Seller or the Business and (b) none of Seller, the Purchased Subsidiary or any of their
respective Affiliates are involved in any material claim, dispute or controversy with any Significant Buyer/Seller. Section 3.16 of the Seller Disclosure
Schedule sets forth (x) the 20 states into which the largest amount of goods (measured in terms of gross merchandise volume) sold through the Business were
located prior to sale in calendar years 2010, 2009, 2008 and 2007 and for the six-month period ended June 30, 2011 and (y) the 10 states in which the largest
buyers of goods (measured in terms of gross merchandise volume) are located.
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Section 3.17. Intellectual Property. (a) Section 3.17(a) of the Seller Disclosure Schedule contains a true and complete list of (i) all registrations
and applications for registration included in the Owned Intellectual Property Rights, (ii) all Owned Software and (iii) all other material Owned Intellectual
Property Rights.

(b) Seller or the Purchased Subsidiary is the sole and exclusive owner of each Owned Intellectual Property Right and, together, Seller and the
Purchased Subsidiary hold all right, title and interest in and to all Owned Intellectual Property Rights and Licensed Intellectual Property Rights free and clear
of any Lien (other than Permitted Liens). The Owned Intellectual Property Rights and the Licensed Intellectual Property Rights together constitute all the
Intellectual Property Rights necessary to, or used or held for use in, the conduct of the Business as currently conducted. There exist no restrictions on the
disclosure, use, license or transfer of the Owned Intellectual Property Rights. The consummation of the transactions contemplated by this Agreement will not
(i) alter, encumber, impair or extinguish any Owned Intellectual Property Right or Licensed Intellectual Property Right or (ii) encumber any Intellectual
Property Right licensed or owned by Buyer.

(c) Except as set forth in Section 3.17(c) of the Seller Disclosure Schedule, neither Seller nor the Purchased Subsidiary has infringed,
misappropriated or otherwise violated any Intellectual Property Right of any Person. There is no claim, action, suit, investigation or proceeding pending
against or, to the Knowledge of Seller, threatened against or affecting, the Business, Seller or the Purchased Subsidiary or any present or former officer,
director or employee thereof (i) based upon, or challenging or seeking to deny or restrict, the rights of Seller or the Purchased Subsidiary in any Owned
Intellectual Property Right or Licensed Intellectual Property Right, (ii) alleging that the use of any Owned Intellectual Property Right or Licensed Intellectual
Property Right or any services provided, processes used or products manufactured, used, imported, offered for sale or sold by or in connection with the
Business do or may conflict with, misappropriate, infringe or otherwise violate any Intellectual Property Right of any Person or (iii) alleging that Seller or the
Purchased Subsidiary has infringed, misappropriated or otherwise violated any Intellectual Property Right of any Person. None of Seller nor the Purchased
Subsidiary has received from any Person an offer to license any Intellectual Property Right of such Person for use in the Business.

(d) No Owned Intellectual Property Right or, to the Knowledge of Seller, Licensed Intellectual Property Right material to the operation of the
Business has been adjudged invalid or unenforceable in whole or part, and, to the Knowledge of Seller, all such Owned Intellectual Property Rights and
Licensed Intellectual Property Rights are valid and enforceable. Seller and the Purchased Subsidiary have taken reasonable business actions to maintain and
protect the Owned Intellectual Property Rights and their rights in the Licensed Intellectual
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Property Rights, including payment of applicable maintenance fees and filing of applicable statements of use. In each case where a patent or patent
application, trademark registration or trademark application, service mark registration or service mark application, or copyright registration or copyright
application included in the Owned Intellectual Property is held by assignment, the assignment has been duly recorded with the Governmental Authority from
which the patent or registration issued or before which the application or application for registration is pending.

(e) To the Knowledge of Seller, no Person has infringed, misappropriated or otherwise violated any Owned Intellectual Property Right or Licensed
Intellectual Property Right. Seller and the Purchased Subsidiary have taken commercially reasonable steps necessary to maintain the confidentiality of all
Owned Intellectual Property Rights the value of which is contingent upon maintaining the confidentiality thereof. No such Owned Intellectual Property Right
is known other than by, or has been disclosed other than to, employees, representatives and agents of Seller or the Purchased Subsidiary all of whom are
bound by written confidentiality agreements substantially in the form previously disclosed to Buyer.

(f) All Owned Software was (i) developed by employees of Seller working within the scope of their employment or (ii) acquired in connection
with acquisitions in which Seller obtained appropriate representations, warranties or indemnities from the transferring party relating to the title to such
Company Software and any related Intellectual Property Rights.

(g) To the Knowledge of Seller, there are no defects, viruses, worms, Trojan horses or similar programs (“Malicious Code”) in any of the Owned
Software or Licensed Software that would prevent such Owned Software or Licensed Software from performing in accordance with its user specifications,
and Seller and the Purchased Subsidiary have taken commercially reasonable steps and implemented commercially reasonable procedures and technology to
prevent Malicious Code in the Owned Software and Licensed Software. None of the software included in the Owned Software or, to the Knowledge of Seller,
Licensed Software distributed by Seller or the Purchased Subsidiary in the conduct of the Business contains any software code that is licensed under any
terms or conditions that require that any software be (i) made available or distributed in source code form, (ii) licensed for the purpose of making derivative
works, (iii) licensed under terms that allow reverse engineering, reverse assembly or disassembly of any kind or (iv) redistributable at no charge.

(h) The IT Assets operate and perform in a manner that permits the Business to be conducted as currently conducted. To the Knowledge of Seller,
no Person has gained unauthorized access to any of the IT Assets. Seller and the Purchased Subsidiary have implemented reasonable backup, security and
disaster recovery technology consistent with industry practice.
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Section 3.18. Insurance Coverage. Seller has furnished to Buyer a list of, and true and complete copies of, all insurance policies and fidelity bonds
relating to the Purchased Assets, the Purchased Subsidiary or the assets and properties of the Purchased Subsidiary, the business and operations of the
Business and its officers and employees. There is no claim by Seller or the Purchased Subsidiary pending under any of such policies or bonds as to which
coverage has been questioned, denied or disputed by the underwriters of such policies or bonds or in respect of which such underwriters have reserved their
rights. All premiums payable under all such policies and bonds have been timely paid and Seller and the Purchased Subsidiary have otherwise complied fully
with the terms and conditions of all such policies and bonds. Such policies of insurance and bonds (or other policies and bonds providing substantially similar
insurance coverage) have been in effect since January 1, 2008 and remain in full force and effect. Seller does not know of any threatened termination of,
premium increase with respect to, or material alteration of coverage under, any of such policies or bonds. After the Closing Seller and the Purchased
Subsidiary shall continue to have coverage under such policies and bonds with respect to events occurring prior to the Closing.

Section 3.19. Licenses and Permits. Section 3.19 of the Seller Disclosure Schedule correctly describes each license, franchise, permit, certificate,
approval or other similar authorization affecting, or relating in any way to, the Purchased Subsidiary, Purchased Assets, the assets and properties of the
Purchased Subsidiary or the Business (the “ Permits”) together with the name of the Governmental Authority issuing such Permit. Except as set forth in
Section 3.19 of the Seller Disclosure Schedule, (i) the Permits are valid and in full force and effect, (ii) neither Seller nor the Purchased Subsidiary is in
default under, and no condition exists that with notice or lapse of time or both would constitute a default under, the Permits and (iii) none of the Permits will
be terminated or impaired or become terminable, in whole or in part, as a result of the transactions contemplated hereby. Except as set forth in Section 3.19 of
the Seller Disclosure Schedule, upon consummation of such transactions, Buyer will have all of the right, title and interest in all the Permits.

Section 3.20. Inventories. The inventories set forth in the Business Balance Sheet, Unaudited Full Year Financials, Unaudited Interim Financials,
Audited Financials and Reviewed Financials were, and in the Monthly Financials will be when delivered, properly stated therein at the lesser of cost or fair
market value determined in accordance with GAAP consistently maintained and applied by Seller. Since the Business Balance Sheet Date, the inventories
related to the Business have been maintained in the ordinary course of business. All such inventories, as of the Closing, will be owned free and clear of all
Liens. All of the inventories recorded in the Financial Statements consist of (or will consist of, when delivered), and all inventories related to the Business on
the Closing Date will consist of, items of a quality saleable in the normal course of the Business consistent with past practices and are and will be in
quantities sufficient for the
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normal operation of the Business in accordance with past practice. Except as set forth on Section 3.20 of the Seller Disclosure Schedule, no inventory of the
Business is held on consignment or otherwise by third parties (including sellers). With respect to the Business, neither Seller nor the Purchased Subsidiary is
in possession of any inventory not owned by it, including goods already sold.

Section 3.21. Receivables. All accounts, notes receivable and other receivables reflected in the Business Balance Sheet or the balance sheets
contained in the Financial Statements are (or will be when delivered), and all accounts and notes receivable arising from or otherwise relating to the Business
at the Closing Date will be, valid and genuine. No counterclaims, defenses or offsetting claims with respect to such accounts, notes receivables or other
receivables are pending or, to Seller’s Knowledge, threatened. All accounts, notes receivable and other receivables arising out of or relating to the Business at
the Business Balance Sheet Date have been included in the Business Balance Sheet, and all accounts, notes receivable and other receivables arising out of or
relating to the Business as of the Closing Date will be included in the Closing Working Capital Statement, in accordance with GAAP applied on a consistent
basis.
 

Section 3.22. Finders’ Fees. Except for Imperial Capital, there is no investment banker, broker, finder or other intermediary which has been retained
by or is authorized to act on behalf of Seller, the Purchased Subsidiary, any of their respective direct or indirect equity holders or any of their respective
Affiliates who might be entitled to any fee or commission in connection with the transactions contemplated by this Agreement or the other Transaction
Documents.

Section 3.23. Employees. (a) Seller has provided to Parent a complete and accurate list of the following information for each employee of Seller
providing services to the Business as of the date hereof, including each employee on leave of absence, non-active or layoff status (the “Business
Employees”): name; job title; exempt or non-exempt status; full-time or part-time status; date of commencement of employment; base compensation or base
wage rate; target bonus or incentive opportunity; active or inactive status, service credited for purposes of vesting and eligibility to participate under any
Employee Plan or any other employee plan. Except for individuals providing services to the Business pursuant to the Existing Management Services
Agreement, all employees of Seller and its Affiliates who have provided services to the Business are or were employed by Seller. No Business Employee has
indicated to Seller that he or she intends to resign or retire as a result of the transactions contemplated by this Agreement or is otherwise unwilling to accept
an offer of employment from Buyer.

(b) Section 3.23(b) of the Seller Disclosure Schedule contains a complete and accurate list of each independent contractor, consultant, agent or
other individual non-employee providing services to the Business as of the date
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hereof (the “Business Contractors”). All independent contractors, consultants, agents or other individual non-employees who have provided services to the
Business have done so pursuant to agreements or arrangements with Seller or the Purchased Subsidiary.

(c) Seller and the Purchased Subsidiary have complied in all material respects with Applicable Law relating to employment practices, terms and
conditions of employment, equal employment opportunity, nondiscrimination, immigration, wages, hours, benefits, collective bargaining and other similar
requirements, the payment of social security and any similar Tax and occupational safety and health. Seller is not liable for the payment of any Tax, fines,
penalties, or other amounts, however designated, for failure to comply with any Applicable Law related to the foregoing.

(d) Each individual who renders services to Seller or the Purchased Subsidiary in connection with the Business who has been classified by Seller
as (i) an independent contractor or other non-employee status; (ii) an exempt or non-exempt employee; or (iii) a part-time, temporary or seasonal employee,
has been properly so classified for all purposes. Seller or the Purchased Subsidiary has paid or properly accrued in the ordinary course of business all wages
and compensation due to any current or former employees, including all overtime pay, paid time off, holidays or holiday pay and bonuses and has withheld all
amounts required by Applicable Law or the terms of any Employee Plan to be withheld from the wages, salaries or other compensation of employees.

(e) Seller and the Purchased Subsidiary is in compliance in all material respects with the United States Immigration Reform and Control Act. Each
Business Employee and Business Contractor has all work permits, immigration permits, visas or other authorizations required by Applicable Law given the
duties and nature of such individual’s services and Section 3.23(e) of the Seller Disclosure Schedule sets forth a true and complete list of such work permits,
immigration permits, visas or other authorizations currently held by such persons.

(f) Except as set forth in Section 3.23(f) of the Seller Disclosure Schedule, neither Seller nor the Purchased Subsidiary engages individuals through
leasing or employment agencies. The Business Contractors are not covered by or entitled to benefits under any Employee Plan.

(g) (i) Seller and the Purchased Subsidiary have not been, and are not now, a party to any collective bargaining agreement or other labor contract
covering employees providing services to the Business; (ii) there has not been, there is not presently pending or existing, and there is not threatened, any
lockout, strike, slowdown, picketing, work stoppage or employee grievance process involving Seller or the Purchased Subsidiary; (iii) no event has occurred
and no circumstance exists that could provide the basis for any work stoppage or other labor dispute; (iv) there is not pending or, to the Knowledge of Seller,
threatened
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against or affecting Seller any claim, investigation, action, suit or proceeding relating to the alleged violation of any Applicable Law pertaining to
employment or labor matters, including any charge or complaint filed with the National Labor Relations Board or any comparable Governmental Authority;
(v) to the Knowledge of Seller, there has been no organizational activity by employees providing services to the Business and no application or petition for an
election of or for certification of a collective bargaining agent is pending; (vi) no grievance or arbitration proceeding exists that might have an adverse effect
upon Seller or the conduct of the Business; and (vii) since July 1, 2008, there has been no charge of discrimination filed against or threatened against Seller or
the Purchased Subsidiary with the Equal Employment Opportunity Commission or similar Governmental Authority.

(h) Seller and the Purchased Subsidiary are in compliance in all material respects with the Worker Adjustment and Retraining Notification Act (the
“WARN Act”) and all similar state or local laws. Neither Seller nor the Purchased Subsidiary have, within the past twelve months, caused (i) a “plant
closing” (as defined in the WARN Act) affecting any site of employment or one or more operating units within any site of employment at which the Business
Employees are located or (ii) a “mass layoff” (as defined in the WARN Act), nor has Seller or the Purchased Subsidiary been affected by any transaction or
engaged in layoffs or employment terminations sufficient in number to trigger application of any state or local law similar to the WARN Act. Seller has not
caused any of its employees to suffer an “employment loss” (as defined in the WARN Act) during the 90-day period prior to the date of this Agreement.

(i) No Business Employee or Business Contractor (i) is bound by any Contract that purports to limit the ability of such individual to engage in or
continue or perform any conduct, activity, duties or practice relating to the Business or (ii) is a party to, or is otherwise bound by, any Contract that in any way
adversely affected, affects or will affect the ability of Buyer to conduct the Business as heretofore carried on by Seller.

Section 3.24. Employee Benefit Plans. (a) Section 3.24(a) of the Seller Disclosure Schedule contains a correct and complete list identifying each
“employee benefit plan,” as defined in Section 3(3) of ERISA, each employment, severance or similar contract, plan, arrangement or policy and each other
plan or arrangement (written or oral) providing for compensation, bonuses, incentives, profit-sharing, equity or equity-based incentive or deferred
compensation, paid time off benefits, insurance (including any self-insured arrangements), health or medical benefits, employee assistance program,
disability or sick leave benefits, workers’ compensation, supplemental unemployment benefits, severance benefits and post-employment or retirement
benefits (including compensation, pension, health, medical or life insurance benefits) which is sponsored, maintained, administered or contributed to by
Seller, any of Seller’s Affiliates or any of Seller’s ERISA Affiliates and covers any current or former employee,
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independent contractor, officer or director of the Business, or with respect to which Seller, any of Seller’s Affiliates or any of Seller’s ERISA Affiliates has
any liability with respect to the Business. Copies of such plans (and, if applicable, related trust or funding agreements or insurance policies) and all
amendments thereto have been furnished to Buyer together with the most recent annual report (Form 5500 including, if applicable, Schedule B thereto) and
Tax Return (Form 990) prepared in connection with any such plan or trust. Such plans are referred to collectively herein as the “Employee Plans.”

(b) None of Seller, any of its ERISA Affiliates or any predecessor thereof sponsors, maintains, administers or contributes to, or has in the past
sponsored, maintained, administered or contributed to, any Employee Plan subject to Title IV of ERISA. None of Seller, any ERISA Affiliate of Seller or any
predecessor thereof contributes to, or has in the past contributed to, any multiemployer plan, as defined in Section 3(37) of ERISA.

(c)  Each Employee Plan that is intended to be qualified under Section 401(a) of the Code has received a favorable determination letter, or has
pending or has time remaining in which to file, an application for such determination from the Internal Revenue Service; and Seller is not aware of any reason
why any such determination letter should be revoked or not be issued. Seller has made available to Parent copies of the most recent Internal Revenue Service
determination letters with respect to each such Employee Plan that is intended to be qualified under Section 401(a) of the Code. Each Employee Plan has been
maintained in material compliance with its terms and with the requirements prescribed by Applicable Law, including ERISA and the Code, that are applicable
to such Employee Plan. No material events have occurred with respect to any Employee Plan that could result in payment or assessment by or against the
Business, Buyer or any of its Affiliates of any material excise taxes under Sections 4972, 4975, 4976, 4977, 4979, 4980B, 4980D, 4980E or 5000 of the Code.

(d) There is no current or projected liability in respect of post-employment or post-retirement health or medical or life insurance benefits for
former or current employees of the Business, except as required to avoid excise tax under Section 4980B of the Code or the Applicable Law of a state.

(e) There is no Contract, plan or arrangement (written or otherwise) covering any employee or former employee of the Business that, individually
or collectively, could reasonably be expected to give rise to the payment of any amount that would not be deductible pursuant to the terms of Section 280G of
the Code.

(f) No Transferred Employee (as defined below) will become entitled to any bonus, retirement, severance, job security or similar benefit, or the
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enhancement of any such benefit, as a result of the transactions contemplated hereby.

(g) There is no action, suit, investigation, audit or proceeding pending against or involving or, to the Knowledge of Seller, threatened against or
involving, any Employee Plan before any arbitrator or any Governmental Authority.

(h) Except as set forth in Section 3.24(h) of the Seller Disclosure Schedule, the Purchased Subsidiary does not sponsor, maintain, administer or
contribute to, and has not previously sponsored, maintained, administered or contributed to, any Employee Plans.

Section 3.25. Environmental Compliance. For purposes of this Section 3.25, the terms “Seller” and “Purchased Subsidiary” shall include any entity
which is, in whole or in part, a predecessor of Seller and of the Purchased Subsidiary, respectively. (a)(i) In connection with or relating to the Purchased
Subsidiary, Purchased Assets, the assets and properties of the Purchased Subsidiary, the Business or the Real Property, no notice, notification, demand,
request for information, citation, summons or order has been received by Seller, the Purchased Subsidiary or any of their respective Affiliates, no complaint
has been filed, no penalty has been assessed and no investigation, action, claim, suit, proceeding or review is pending or, to Seller’s Knowledge, threatened
by any Governmental Authority or other Person with respect to any matters relating to the Purchased Subsidiary, Purchased Assets, the assets and properties
of the Purchased Subsidiary, the Business or the Real Property and relating to or arising out of any Environmental Law.

(ii) There are no liabilities arising in connection with or in any way relating to the Purchased Assets, the Purchased Subsidiary, the assets
or property of the Purchased Subsidiary, the Business or, to the Knowledge of Seller, to the Real Property, of any kind whatsoever, whether accrued,
contingent, absolute, determined, determinable or otherwise, arising under or relating to any Environmental Law or a Hazardous Substance, and
there are no facts, events, conditions, situations or set of circumstances which could reasonably be expected to result in or be the basis for any such
liability.

(iii) To the Knowledge of Seller, no polychlorinated biphenyls, radioactive material, lead, asbestos-containing material, incinerator, sump,
surface impoundment, lagoon, landfill, septic, wastewater treatment or other disposal system or underground storage tank (active or inactive) is or
has been present at, on or under any Real Property or in any Purchased Asset or asset or property of the Purchased Subsidiary.
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(iv) No Hazardous Substance has been discharged, disposed of, dumped, injected, pumped, deposited, spilled, leaked, emitted or released
by the Purchased Subsidiary or at, on or under any current or former Real Property by Seller.

(v) To the Knowledge of Seller, no Real Property nor any property to which Hazardous Substances are located on or resulting from the
use of any Purchased Asset, asset or property of the Purchased Subsidiary or Real Property have been transported is listed or, to Seller’s Knowledge,
proposed for listing on the National Priorities List promulgated pursuant to CERCLA, on CERCLIS (as defined in CERCLA) or on any similar
federal, state, local or foreign list of sites requiring investigation or cleanup.

(vi) In connection with the Purchased Assets, Purchased Subsidiary, Business and Real Property, Seller and the Purchased Subsidiary are
in material compliance with all Environmental Laws and has and are in compliance with all Environmental Permits; such Environmental Permits are
valid and in full force and effect and assuming the related Consents have been obtained prior to the Closing Date, are transferable and will not be
terminated or impaired or become terminable as a result of the transactions contemplated hereby.

(b) There has been no environmental investigation, study, audit, test, review or other analysis conducted of which Seller has Knowledge
in relation to any Purchased Asset, the Purchased Subsidiary or Real Property which has not been delivered to Buyer at least 10 days prior to the date
hereof.

(c) None of the Purchased Assets or the Real Property or property owned, leased or operated by the Purchased Subsidiary is located in
New Jersey or Connecticut.

Section 3.26. Related Party Transactions. Except as set forth in Section 3.26 of the Seller Disclosure Schedule, none of Seller, the Purchased
Subsidiary or any of their respective Related Parties controls or is a director or executive officer of any Person that is a material buyer or seller of goods
through the Business or a material supplier, lessor, lessee, debtor, creditor or competitor of the Business. Neither Seller nor the Purchased Subsidiary has
made any payment or commitment to pay any commission, fee or other amount to, or to purchase or obtain or otherwise contract to purchase or obtain any
goods or services from, any Person of which any Related Party of Seller or the Purchased Subsidiary is an officer, director or employee or consultant or
otherwise holds an interest in (except stock holdings solely for investment purposes in securities of publicly held and traded companies). No Related Party of
Seller or the Purchased Subsidiary (a) owes any money to Seller or the Purchased Subsidiary (except for reimbursement of advances in the ordinary course of
business consistent with past
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practice) or (b) has any interest in any property, real or personal, tangible or intangible, used in or pertaining to the Business.

Section 3.27. Questionable Payments; Export Compliance. (a) None of Seller, the Purchased Subsidiary, or any of the current or former members,
equityholders, managers, directors, executives, officers, representatives, agents or employees of Seller or the Purchased Subsidiary (when acting in such
capacity or otherwise on behalf of Seller or the Purchased Subsidiary or any of their respective predecessors), directly or indirectly: (i) has used or is using
any funds for any illegal contributions, gifts, entertainment or other unlawful expenses relating to political activity; (ii) has used or is using any corporate
funds for any direct or indirect unlawful payments to any foreign or domestic government officials or employees; (iii) has violated or is violating any
provision of the Foreign Corrupt Practices Act of 1977; (iv) has established or maintained, or is maintaining, any fund of monies or other assets that is
unlawful or that has not been recorded in the books and records of Seller or the Purchased Subsidiary; (v) has made at any time any false or fictitious entries
on the books and records of Seller or the Purchased Subsidiary; or (vi) made any contribution, gift, bribe, payoff, influence payment, kickback or other similar
payment to any Person, private or public, regardless of form, whether in money, property or service that is a violation of any Applicable Law.

(b) Seller and the Purchased Subsidiary have at all times been in compliance with all requirements of any United States Governmental Authority
relating to export controls and economic sanctions. Neither Seller nor the Purchased Subsidiary has conducted any activity with respect to its business or its
assets, including the Business and the Purchased Assets, in violation of any laws relating to trade control, including, without limitation, the Arms Export
Control Act, the International Traffic in Arms Regulations, the International Emergency Economic Powers Act, the Export Administration Regulations, the
Trading with the Enemy Act or the various United States economic sanction and embargo programs codified in 31 C.F.R. Chapter V or in Executive Orders
issued from time to time by the President of the United States, or any other United States export regulations. Neither Seller nor the Purchased Subsidiary has
caused, permitted or allowed any other Person to conduct any such activity with respect to any of its business or assets, including the Business and the
Purchased Assets. Neither Seller nor the Purchased Subsidiary is subject to any action of any Governmental Authority that would restrict its ability to engage
in export transactions, bar it from exporting or otherwise limit its exporting activities or sales to governmental bodies. Except to the extent permitted under
Applicable Law, neither Seller nor the Purchased Subsidiary has, directly or indirectly, sold any product or provided any service to or on behalf of, or
otherwise engaged in any transaction with or involving, Cuba, Iran, Iraq, Libya, North Korea, Sudan, Syria or any Person identified on a United States
government list. Section 3.27(b) sets forth a complete and detailed list of any and all disclosures, violations, fines and penalties that Seller and the Purchased
Subsidiary have incurred due to any
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violations or any export control regulation enforced by any Governmental Authority.

Section 3.28. Investment Purpose; Accredited Investor; Inspections. (a) Seller acknowledges that the shares of Parent Common Stock and the Note
to be delivered at the Closing, together with any shares of Parent Common Stock required to be issued in connection with any Earn-Out Payment
(collectively, the “Securities”), have not been registered under the 1933 Act or under any state securities laws and may not be sold or transferred without
compliance with applicable securities laws, pursuant to registration or exemption therefrom. Seller (i) is acquiring the Securities pursuant to an exemption
from registration under the 1933 Act solely for Seller’s own account for investment with no present intention to distribute any of the Securities or any interest
therein to any Person, (ii) will not sell or otherwise dispose of any of the Securities, except in compliance with the registration requirements or exemption
provisions of the 1933 Act and any other applicable securities laws, (iii) has sufficient knowledge and experience in financial and business matters and in
investments of this type that it is capable of evaluating the merits and risks of its investment in the Securities and of making an informed investment decision
and (iv) is an “accredited investor” (as that term is defined by Rule 501 of the 1933 Act). Seller acknowledges and agrees that the information referred to in
Rule 502(b)(2)(ii) under the 1933 Act is publicly available as posted on the Electronic Data Gathering, Analysis and Retrieval system maintained by the SEC
and Seller has reviewed and understands such information.

(b) Seller has been given the opportunity to ask questions of and receive answers from Parent concerning Parent, Buyer, the Securities and other
related matters. Seller further represents and warrants to Parent and Buyer that it has been furnished with all information it deems necessary or desirable to
evaluate the merits and risks of the acquisition of the Securities and that Parent has made available to such Seller or its agents all documents and information
relating to an investment in the Securities requested by or on behalf of Seller. In evaluating the suitability of an investment in the Securities, Seller has not
relied upon any other representations or other information (other than as contemplated by the preceding sentences) whether oral or written made by or on
behalf of Parent. Without limiting the generality of the foregoing, Seller acknowledges that none of Parent, Buyer or any of their respective Affiliates makes
any representation or warranty with respect to (i) any projections, estimates or budgets delivered to or made available to Seller of future revenues, future
results of operations (or any component thereof), future cash flows or future financial condition (or any component thereof) of Parent or its subsidiaries or the
future business and operations of Parent or its subsidiaries or (ii) any other information or documents made available to Seller or its counsel, accountants or
advisors with respect to Parent or its subsidiaries or their respective businesses or operations, except as expressly set forth in this Agreement or the other
Transaction Documents or in the case of fraud or intentional misrepresentation.
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Section 3.29. Solvency. After giving effect to the transactions contemplated hereby and by the other Transaction Documents and after any
distributions by Seller to its members or other equityholders of any Excluded Assets or Retained Businesses (whether in whole or in part), Seller (a) will be
solvent (in that both the fair value of its assets will not be less than the sum of its debts and that the present fair saleable value of its assets will not be less
than the amount required to pay its probable liabilities on its debts as they become absolute and matured); (b) will have adequate capital and liquidity with
which to engage in its business; and (c) will not have incurred and does not plan to incur debts beyond its ability to pay as they become absolute and matured
(including a reasonable estimate of the amount of all contingent liabilities). No transfer of property is being made and no obligation is being incurred in
connection with the transactions contemplated hereby and by the other Transaction Documents with the actual intent to hinder, delay or defraud either
present or future creditors of Seller.

Section 3.30. Data Room. Except for those contracts set forth on Section 3.30 of the Seller Disclosure Schedule, of which true and correct copies
have been physically or electronically delivered by Seller to Parent (or, in the case of oral contracts, of which true and correct written descriptions have been
physically or electronically delivered by Seller to Parent or included in the appropriate Section of the Seller Disclosure Schedule), the on-line data room
which was made available to Parent and Buyer and which is located at https://datasite.merrillcorp.com contains true, correct and complete copies of
all Contracts related to the Business or the Purchased Assets (including the Purchased Subsidiary Contracts) which are in effect as of the Closing Date. At the
Closing, Seller shall provide to Parent a CD or other electronic copy of the documents contained in such on-line data room.

Section 3.31. Other Information. None of (a) the representations and warranties made by Seller (taken together with the Seller Disclosure Schedule)
in this Agreement or any other Transaction Document, (b) the data room described in Section 3.30 above or (c) any other documents or information
delivered to Parent or Buyer by Seller or its Representatives in connection with the transactions contemplated by this Agreement or the other Transaction
Documents contains any untrue statement of a material fact or omits to state a material fact necessary in order to make the statements contained therein not
misleading.

ARTICLE 4
REPRESENTATIONS AND WARRANTIES OF PARENT AND BUYER

Subject to Section 13.03, except as disclosed in any Parent SEC Document filed after September 30, 2010 and before the date of this Agreement,
each of Parent and Buyer represents and warrants to Seller as of the date hereof and as of the Closing Date that:
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Section 4.01. Existence and Power. Parent is a corporation, and Buyer is a limited liability company, duly organized, validly existing and in good
standing under the laws of Delaware, with all powers and all material governmental licenses, authorizations, permits, consents and approvals required to
carry on its business as now conducted. Parent has heretofore made available to Seller true and complete copies of the certificate of incorporation and bylaws
of Parent, and the certificate of formation and limited liability company operating agreement of Buyer, in each case as in effect as of the date of this
Agreement (together with all amendments thereto).

Section 4.02. Authorization. (a) The execution, delivery and performance by Parent and Buyer of this Agreement, the other Transaction Documents
to which it is or will be a party, and any other documents and instruments to be executed and delivered by Parent or Buyer pursuant hereto and thereto, and
the consummation of the transactions contemplated hereby and thereby, are within the respective powers of Parent and Buyer and have been duly authorized
by all necessary action on the part of Parent and Buyer. This Agreement and each of the other Transaction Documents to which it is or will be a party
constitutes a valid and binding agreement of Parent and Buyer enforceable against Parent and Buyer in accordance with its terms (subject to applicable
bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and other laws affecting creditors’ rights generally and general principles of equity).

(b) The Share Consideration and shares of Parent Common Stock, if any, to be issued and delivered to Seller as part of the Earn-Out Payments have
been duly authorized and, when issued in accordance with the terms hereof, will be duly and validly issued, fully paid and nonassessable, free and clear of all
Liens, other than restrictions imposed by applicable securities laws and the Shareholders’ Agreement, and shall not be subject to preemptive or similar rights
of Parent’s shareholders.

Section 4.03. Ownership and Activities of Buyer. Parent, directly or indirectly, owns all of the issued and outstanding membership or other equity
interests of Buyer. As of the date hereof and as of immediately prior to the Closing, except for obligations or liabilities incurred in connection with its
organization and except for the transactions contemplated by this Agreement and the other Transaction Documents, Buyer has not and as of immediately
prior to the Closing will not have engaged in any other business activities or incurred any other obligations or liabilities, or entered into any agreements or
arrangements with any Person that would interfere with the transactions contemplated by this Agreement.

Section 4.04. Governmental Authorization. The execution, delivery and performance by Parent and Buyer of this Agreement and the other
Transaction Documents to which it is or will be a party and the consummation of the transactions contemplated hereby require no material action by or in
respect of, or
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material filing with, any Governmental Authority other than (a) in compliance with any applicable requirements of the HSR Act; (b) compliance by Parent
with any applicable requirements of the 1934 Act and 1933 Act; and (c) filing by Parent of requisite NASDAQ notices and/or applications for the issuance
and sale of the shares of Parent Common Stock hereunder.

Section 4.05. Noncontravention. The execution, delivery and performance by Parent and Buyer of this Agreement, the other Transaction Documents
and any other documents and instruments to be executed and delivered by Parent or Buyer pursuant hereto and thereto, and the consummation of the
transactions contemplated hereby and thereby, do not and will not (a) violate the certificate of incorporation or bylaws of Parent or the certificate of formation
or limited liability company operating agreement of Buyer, (b) assuming compliance with the matters referred to in Section 4.04, violate any material
Applicable Law or (c) require consent or other action by any Person under, constitute a default or an event that, with or without notice or lapse of time or
both, would constitute a default under or give rise to any right of termination, cancellation or acceleration of any right or obligation of Parent or Buyer or to a
loss of any benefit to which Parent or Buyer is entitled under any provision of any agreement or other instrument binding upon Parent or Buyer.

Section 4.06. Financing. Buyer has, or will have prior to the Closing, sufficient cash, available lines of credit or other sources of immediately
available funds to enable it to make payment of the Cash Consideration and any other amounts to be paid by it hereunder.

Section 4.07. SEC Filings. (a) Parent has filed with or furnished to the Securities and Exchange Commission (“SEC”) all reports, schedules, forms,
statements, prospectuses, registration statements and other documents required to be filed or furnished by Parent since January 1, 2008 (collectively, together
with any exhibits and schedules thereto and other information incorporated therein, the “Parent SEC Documents”).

(b) As of its filing date, each Parent SEC Document complied, and each Parent SEC Document filed subsequent to the date hereof will comply, as to
form in all material respects with the applicable requirements of the 1933 Act and the 1934 Act, as the case may be. As of their respective dates of filing or, in
the case of a registration statement under the 1933 Act, as of the date such registration statement is declared effective by the SEC, or, if amended, as of the
date of the last such amendment, each Parent SEC Document did not contain any untrue statement of a material fact or omit to state a material fact required to
be stated in such Parent SEC Document or necessary in order to make the statements in such Parent SEC Document, in light of the circumstances under which
they were made, not misleading.
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Section 4.08. Material Changes; No Undisclosed Liabilities. (a) Since the date of the last audited financial statements included within the Parent
SEC Documents (the “Parent Balance Sheet”) and except as disclosed in a subsequent Parent SEC Document filed prior to the date of this Agreement, there
has not been any event, occurrence, development or state of circumstances or facts that has had or would reasonably be expected to have, individually or in
the aggregate, a Parent Material Adverse Effect.

(b) There are no liabilities or obligations of Parent or any of its subsidiaries of any kind (contingent or otherwise) other than: (i) liabilities or
obligations disclosed and provided for in the Parent Balance Sheet or in the notes thereto; (ii) liabilities or obligations incurred in the ordinary course of
business consistent with past practice since the date of the Parent Balance Sheet; (iii) liabilities or obligations incurred in connection with the transactions
contemplated by this Agreement and the other Transaction Documents; (iv) liabilities not required to be reflected in Parent’s financial statements pursuant to
GAAP or required to be disclosed in filings made with the SEC; and (v) liabilities that would not reasonably be expected to have, individually or in the
aggregate, a Parent Material Adverse Effect.

Section 4.09. Financial Statements. The audited consolidated financial statements and unaudited consolidated interim financial statements of Parent
included or incorporated by reference in the Parent SEC Documents fairly present in all material respects, in conformity with GAAP (except in the case of
unaudited interim financial statements, as permitted by Form 10- Q and Regulation S-X of the SEC) applied on a consistent basis (except as may be indicated
in the notes thereto), the consolidated financial position of Parent and its consolidated subsidiaries as of the dates thereof and their consolidated results of
operations and cash flows for the periods then ended (subject to normal year-end audit adjustments in the case of any unaudited interim financial statements).

Section 4.10. Litigation. As of the date hereof, there is no action, suit, investigation or proceeding pending against, or to the Knowledge of Parent,
threatened against or affecting, Parent or Buyer before (or, in the case of threatened actions, suits, investigations or proceedings, that would be before) any
Governmental Authority or arbitrator which in any manner challenges or seeks to prevent, enjoin, alter or materially delay the transactions contemplated by
this Agreement or the other Transaction Documents.

Section 4.11. Finders’ Fees. Except for RBC Capital Markets, LLC, there is no investment banker, broker, finder or other intermediary which has
been retained by or is authorized to act on behalf of Parent or Buyer who might be entitled to any fee or commission in connection with the transactions
contemplated by this Agreement or the other Transaction Documents.
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Section 4.12. Other Information. None of the representations made by Parent or Buyer in this Agreement or any other Transaction Documents or in
any other document or information delivered to Seller by Parent or Buyer or their Representatives in connection with the transactions contemplated by this
Agreement or the other Transaction Documents contains any untrue statement of a material fact necessary in order to make the statements contained therein
not misleading.

Section 4.13. Investment Purpose. The Purchased Subsidiary Interests are being acquired for investment with no present intention to distribute any
of the Purchased Subsidiary Interests or any interest therein to any Person, and Buyer will not sell or otherwise dispose of any of the Purchased Subsidiary
Interests, except in compliance with the registration requirements or exemption provisions of the 1933 Act and any other applicable securities laws.

ARTICLE 5
COVENANTS OF SELLER

Seller agrees that:

Section 5.01. Conduct of the Business. From the date hereof until the Closing Date, except as set forth in Section 5.01 of the Seller Disclosure
Schedule, as expressly contemplated by this Agreement or the other Transaction Documents, as required by Applicable Law or Governmental Authority or as
consented to in writing by Buyer, Seller shall, and shall cause the Purchased Subsidiary to, conduct the Business in the ordinary course consistent with past
practice and use its reasonable best efforts to (i) preserve intact the present business organization of the Business, (ii) maintain in effect all foreign, federal,
state and local licenses, permits, consents, franchises, approvals and authorizations of the Business, (iii) keep available the services of the directors, officers
and key employees of the Business and (iv) maintain satisfactory relationships with the buyers and sellers of goods through the Business and the lenders,
suppliers and others having material business relationships of the Business. Without limiting the generality of the foregoing, except as set forth in Section
5.01 of the Seller Disclosure Schedule, as expressly contemplated by this Agreement or the other Transaction Documents, as required by Applicable Law or
Governmental Authority or as consented to in writing by Buyer, Seller shall not, and shall cause the Purchased Subsidiary not to:

(a) incur any capital expenditures or any obligations or liabilities with respect to the Business, except for (i) those expenditures provided for in the
budget set forth on Section 5.01 of the Seller Disclosure Schedule and (ii) any unbudgeted capital expenditures not to exceed $50,000 individually or
$70,000 in the aggregate;
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(b) acquire (by merger, consolidation, acquisition of stock or assets or otherwise), directly or indirectly, a material amount of assets, securities,
properties, interests or businesses for the conduct of the Business, other than supplies and inventory in the ordinary course of business in a manner that is
consistent with past practice;

(c) sell, lease, license, sublicense, or otherwise transfer (including by way of dividend or distribution, other than distributions to members in the
nature of quarterly tax distributions, in amounts and at times consistent with past practice), abandon or allow to lapse, or create or incur any Lien on, any
Purchased Assets or assets or properties of the Purchased Subsidiary, other than (i) sales of inventory in the ordinary course of business consistent with past
practice and (ii) as expressly required by the terms of any Contracts in effect at the date of this Agreement;

(d) other than in connection with actions permitted by Section 5.01(a) or Section 5.01(b), make any loans, advances or capital contributions to, or
investments in, any other Person with respect to the Business, other than in the ordinary course of business consistent with past practice;

(e) create, incur, assume, suffer to exist or otherwise be liable with respect to any Indebtedness with respect to the Business or guarantees thereof
other than business expenses incurred in the ordinary course of business and in amounts and on terms consistent with past practices;

(f) (i) enter into any Contract that would constitute a Material Contract if it had been entered into as of the date hereof, (ii) amend or modify in any
respect or terminate (excluding terminations upon expiration of the term thereof in accordance with their terms) any existing Material Contract or any
Contract that if in effect as of the date hereof would have been a Material Contract or (iii) otherwise waive, release or assign any material rights, claims or
benefits of the Business;

(g) amend, alter, terminate or otherwise modify any inventory purchasing program with anticipated annual purchases of $1,000,000 or more or
(except with respect to the China Business) enter into any new program related to the procurement of goods and other assets by the Business from
manufacturers, vendors or similar seller counterparties in any one instance of more than $1,000,000 or $5,000,000 in the aggregate;

(h) fail to make any filing, pay any fee, or take any other action necessary to maintain the ownership, validity and enforceability of any material
Owned Intellectual Property Right or Licensed Intellectual Property Right;

(i) enter into any transaction with any Related Party of Seller or the Purchased Subsidiary, except in the ordinary course of business as expressly
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required by the terms of any Related Party Agreement in effect at the date of this Agreement;

(j) accelerate the collection of any accounts receivable or delay the payment of any undisputed accounts payable of the Business;

(k)  fail to replenish inventories or supplies in the ordinary course of business;

(l) (i) grant or increase any severance or termination pay to (or amend any existing arrangement with) any director, officer or employee of the
Business or any Business Contractor, (ii) increase benefits payable under any existing severance or termination pay policies or employment agreements with
employees, officers or directors of the Business or any Business Contractor, (iii) enter into any employment, deferred compensation or other similar
agreement (or amend any such existing agreement) with any director, officer or employee of the Business or any individual non-employee service provider to
the Business, (iv) establish, adopt or amend (except as required by Applicable Law) any collective bargaining agreement or Employee Plan, (v) increase
compensation, bonus or other benefits payable to any director, officer or employee of the Business or any Business Contractor or (vi) except as provided in
Section 9.01(a), transfer the employment of any Business Employee to an entity other than Seller or the Purchased Subsidiary;

(m) make any change in any method of accounting or accounting practice of Seller or the Purchased Subsidiary with respect to the Business,
except as required by concurrent changes in GAAP as agreed to by its independent public accountants;

(n) commence, settle, or offer or propose to settle, (i) any litigation, investigation, arbitration or proceeding or any other claim involving or against
the Business or (ii) any litigation, arbitration, proceeding or dispute that relates to the transactions contemplated by this Agreement or the other Transaction
Documents;

(o) take any action that would make any representation or warranty of Seller hereunder, or omit to take any action necessary to prevent any
representation or warranty of Seller hereunder from being, inaccurate in any respect at, or as of any time before, the Closing Date;

(p) amend the Seller Certificate of Formation, Seller LLC Agreement, Purchased Subsidiary Articles of Organization or Purchased Subsidiary
Bylaws (whether by merger, consolidation or otherwise);

(q) issue or authorize the issuance of, deliver, sell, pledge or otherwise encumber or subject to any Lien, or transfer, any membership or other
equity interests of Seller or any securities convertible into, or any rights, warrants or
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options to acquire, any such membership or other equity interests, or any Purchased Subsidiary Securities;

(r) (i) except for distributions to members in the nature of quarterly tax distributions in amounts and at times consistent with past practice, declare,
set aside or pay any dividend or other distribution (whether in cash, stock or property or any combination thereof) in respect of its membership or other equity
interests (including, in the case of the Purchased Subsidiary, the Purchased Subsidiary Interests) or (ii) redeem, repurchase or otherwise acquire or offer to
redeem, repurchase, or otherwise acquire any membership or other equity interests of Seller or any Purchased Subsidiary Securities;

(s) split, combine, sub-divide or reclassify any membership or other equity interests of Seller or any Purchased Subsidiary Interests;

(t) liquidate, dissolve or effect a merger, recapitalization or reorganization in any form of transaction;

(u) make or change any Tax election, change any annual Tax accounting period, adopt or change any method of Tax accounting, file any amended
Tax Return, enter into any closing agreement or any other agreement or arrangement with any Taxing Authority, settle any Tax claim or assessment, surrender
any right to claim a Tax refund, offset or other reduction in Tax liability or consent to any extension or waiver of the limitation period applicable to any Tax
claim or assessment, in each case, with respect to the Business, the Purchased Subsidiary, the Purchased Assets or any assets or properties of the Purchased
Subsidiary; or

 
(v)  agree, resolve or commit to do any of the foregoing.

Section 5.02. Access to Information. (a) From the date hereof until the Closing Date, subject to Section 7.04, Seller will, and will cause the
Purchased Subsidiary to, (i) give Parent, Buyer and their respective counsel, financial advisors, auditors and other authorized Representatives reasonable
access to the offices, properties, books and records of Seller and the Purchased Subsidiary relating to the Business, (ii) furnish to Parent, Buyer and their
respective counsel, financial advisors, auditors and other authorized representatives such financial and operating data and other information relating to the
Business as such Persons may reasonably request and (iii) instruct the employees, counsel and financial advisors of Seller and the Purchased Subsidiary to
cooperate with Parent and Buyer in their investigation of the Business. Any investigation pursuant to this Section shall be conducted in such manner as not to
interfere unreasonably with the conduct of the business of Seller and the Purchased Subsidiary. No investigation by Parent or Buyer or other information
received by Parent or Buyer shall operate as a waiver by either Parent or Buyer or otherwise affect any representation, warranty or agreement given or made
by Seller hereunder.

 
 

62



 

(b) On and after the Closing Date, subject to Section 7.04, Seller will afford promptly to Parent, Buyer and their respective Representatives
reasonable access to its books of account, financial and other records, information, employees and auditors, and will request that its independent accountant
furnish its workpapers to Parent and Buyer, in each case to the extent necessary or useful for Parent or Buyer in connection with any audit, investigation,
dispute or litigation or any other reasonable business purpose relating to the Business (subject to providing such assurances, releases, indemnities or other
agreements as accountants may customarily require in such circumstances); provided that any such access by Parent or Buyer shall not unreasonably interfere
with the conduct of the business of Seller. Parent and Buyer shall bear all of the out-of-pocket costs and expenses (excluding reimbursement for general
overhead, salaries and employee benefits) reasonably incurred in connection with Parent’s or Buyer’s exercise of the foregoing rights under this Section 5.02.

(c) Except as set forth in Section 8.02 with respect to Tax records, Seller shall maintain the books and records retained by it and relating to the
Business for at least five years after which Seller will have the right to destroy such books and records in its sole discretion, subject to the requirements of
Applicable Law; provided that Seller shall give Buyer advance written notice of any such proposed destruction and shall provide Buyer with a reasonable
opportunity to request and take delivery of any such books and records.

Section 5.03. Notices of Certain Events. Seller shall promptly notify Parent and Buyer of:

(a) any notice or other communication from any Person alleging that the consent of such Person is or may be required in
connection with the transactions contemplated by this Agreement or the other Transaction Documents;

(b) any notice or other communication from any Governmental Authority in connection with the transactions contemplated by
this Agreement or the other Transaction Documents;

(c) any actions, suits, claims, investigations or proceedings commenced or, to its Knowledge threatened against, relating to or
involving or otherwise affecting Seller, the Purchased Subsidiary, the assets or properties of the Purchased Subsidiary, or the Business that, if
pending on the date of this Agreement, would have been required to have been disclosed pursuant to Section 3.12 or that relate to the consummation
of the transactions contemplated by this Agreement or the other Transaction Documents;

(d) the occurrence, or non-occurrence, of any event that, individually or in the aggregate, would reasonably be expected to cause
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any condition to the obligations of Parent and Buyer to effect the other transactions contemplated by this Agreement not to be satisfied;

(e) the damage or destruction by fire or other casualty of any Purchased Asset or any asset or property of the Purchased
Subsidiary or part thereof or in the event that any Purchased Asset, asset or property of the Purchased Subsidiary, or part thereof becomes the subject
of any proceeding or, to the Knowledge of Seller, threatened proceeding for the taking thereof or any part thereof or of any right relating thereto by
condemnation, eminent domain or other similar governmental action; and

(f) any breach of a representation or warranty of Seller in this Agreement or failure of Seller to comply with or satisfy any
covenant, condition or agreement to be complied with or satisfied by it hereunder, in any such case, which, individually or in the aggregate, would
reasonably be expected to result in any condition to the obligations of Parent and Buyer to effect the transactions contemplated by this Agreement
not to be satisfied;

provided, however, that the delivery of any notice pursuant to this Section 5.03 shall not limit or otherwise affect the remedies available hereunder to the
party receiving that notice.

Section 5.04. Certain Insurance Matters. Prior to the Closing, Seller shall, and shall cause its Affiliates to, maintain insurance policies for the
Purchased Subsidiary, the Business, the Purchased Assets and the assets and properties of the Purchased Subsidiary in an amount and scope consistent with
any such insurance policies in effect as of the date hereof if reasonably available. With respect to any loss, liability or damage relating to, resulting from or
arising out of the conduct of the Business prior to the Closing, for which Seller or any of its Affiliates would be entitled to assert, or cause any other Person to
assert, a claim for recovery under any policy of insurance in respect of the Purchased Subsidiary, the Business or any Purchased Asset or asset or property of
the Purchased Subsidiary, Seller, at the request of Parent, will use its reasonable best efforts to assert, or cause to be asserted, one or more claims under such
policy of insurance covering such loss, liability or damage and, subject to the consummation of the Closing, pay all amounts received in respect of such
claims to Buyer. For the avoidance of doubt, the parties hereto agree that all proceeds received by Seller or any of its Affiliates from insurance policies for
losses in respect of the Purchased Subsidiary, the Business or any Purchased Asset or asset or property of the Purchased Subsidiary occurring prior to the
Closing, shall constitute Purchased Assets.

Section 5.05. Wind Down of Retail Store Business. (a) Immediately after the Closing, Seller shall commence winding down all retail sales operations
of the Retail Store Business and shall cease all retail sales operations of the Retail Store
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Business as soon as reasonably practicable after the Closing, but no later than 120 days after the Closing Date (the “Retail Store Wind Down Period”). In
connection with winding down the operations of the Retail Store Business, Seller shall hold a “going-out-of-business” sale for the purpose of liquidating the
inventory of the Retail Store Business. The Retail Store Wind Down Period shall expire promptly following the end date for the “going-out-of-business” sale.
If Seller reasonably determines that additional inventory is needed for the “going-out- of-business” sale event, Parent and Seller shall mutually agree on the
terms and conditions on which Parent (or one or more of its Affiliates) will sell goods to Seller for resale by Seller at the “going-out-of-business” sale event.

(b) From and after the date hereof, without Buyer’s prior written consent, Seller shall not sell, assign, sublease, license or otherwise transfer any
the assets, properties and rights owned, held or used in the Retail Store Business (including (i) Seller’s lease, sublease or license to, or other interest in, the
retail store located at 1000 East Moore Lake Drive, Fridley, Minnesota 55435 and (ii) any and all inventory and personal property (including equipment,
fixtures and fittings) related to the Retail Store Business) to any Person that, directly or indirectly, conducts activities competitive with or similar to the
Business.

Section 5.06. Financial Information. (a) Seller shall deliver to Parent the Audited Financials, the Reviewed Financials and the PwC Review Report
as soon as reasonably practicable following the date hereof and, in any event, not later than five Business Days prior to the Closing Date.

(b) Seller shall deliver to Parent (i) as soon as reasonably practicable, and not later than eight Business Days, after the last calendar day of each
month following the date of this Agreement (such day, the “Month End Date”), the unaudited balance sheet of the Business as of the most recent Month End
Date, and the related unaudited summary of operations statement, statement of cash flows and statement of member equity for (A) the month ended as of the
most recent Month End Date and (B) the period from January 1, 2011 to and including the most recent Month End Date (the financial statements referred to in
clause (i) of this Section 5.06(b), collectively, the “Monthly Financials”) and (ii) as soon as reasonably practicable following the Closing Date, the Retained
Business Financials.

(c) From and after the date hereof, Seller shall cooperate with Parent and use its commercially reasonable efforts to provide or cause to be
provided to Parent after the Closing Date such financial information regarding the Business that is required to be included in the financial reports and other
public disclosures of Parent pursuant to Regulations S-X and S-K promulgated under the 1933 Act and the 1934 Act in connection with the transactions
contemplated hereby. Such financial information shall be prepared in accordance with GAAP, including all required footnotes, and in compliance with the
requirements for the form and substance of financial statements (including the periods to be covered) set forth in
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Regulation S -X and be provided in a timely manner and, in any event, no later than 60 days after the Closing Date. Without limiting the generality of the
foregoing, at Parent’s expense, Seller shall use its commercially reasonable efforts to cause its independent auditors to perform an audit of such financial
information and to deliver to Parent their report thereon in a timely manner following the Closing, together with any consents required to use or disclose such
report. All out-of-pocket costs and expenses incurred in connection with the preparation, review and audit of such information shall be paid by Parent. Seller
consents to the use by Parent of all such information provided solely for the purposes specified in this Section 5.06(c).

Section 5.07. Cooperation Regarding Release of Liens. Seller shall provide all assistance reasonably requested by Parent or Buyer in connection
with obtaining, effective at or as soon as possible following the Closing, appropriate termination statements under the Uniform Commercial Code (or
equivalent documents pursuant to Applicable Law), payoff letters and other instruments, in connection with the release of security interests or other Liens
against or relating to any of the Purchased Assets.

Section 5.08. Delivery of Post-Closing Correspondence. Following the Closing, Seller shall promptly forward to Buyer any mail (including
electronic mail) and other correspondence that Seller or any of its Affiliates receives after the Closing Date that relates to the Purchased Assets, any assets or
properties of the Purchased Subsidiary, the Purchased Subsidiary or the Business or is otherwise intended for the owner of the Purchased Assets, the assets or
properties of the Purchased Subsidiary, the Purchased Subsidiary or the Business.

Section 5.09. No Solicitation. Seller agrees that it shall, and shall cause WGD, Inc., and each of its and their respective Affiliates and
Representatives (including the Purchased Subsidiary) to, immediately cease and cause to be terminated all existing discussions, negotiations and
communications with any Person concerning any merger, sale of assets, acquisition, business combination, change of control or other similar transaction
involving all or a portion of Seller or the Purchased Subsidiary, and Seller shall request the return of all confidential information provided to any Person
pursuant to a confidentiality agreement or otherwise in connection with such discussions, negotiations or communications. During the period beginning on
the date hereof and ending on the first to occur of (a) the Closing and (b) the termination of this Agreement pursuant to Section 12.01, neither Seller nor
WGD, Inc., or any of their respective Affiliates or Representatives (including the Purchased Subsidiary) shall, directly or indirectly, solicit inquiries or
proposals from, or provide any information to, or participate in any discussions or negotiations with, any Person (other than Parent and Buyer and their
respective Representatives) concerning any merger, sale of assets, acquisition, business combination, change of control or other similar transaction involving
all or a portion of Seller or the Purchased Subsidiary. Seller shall promptly notify Parent after receipt of any proposal, or any inquiries indicating
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that any Person is considering making or wishes to make a proposal, concerning any merger, sale of assets, acquisition, business combination, change of
control or other similar transaction involving all or a portion of Seller or the Purchased Subsidiary, identifying such Person and the terms thereof.

Section 5.10. Termination of Seller Credit Facility; Release of Liens. (a) At or prior to the Closing, Seller shall terminate, or cause to be terminated,
the Seller Credit Facility, and shall cause the full release of all Liens granted pursuant thereto (or pursuant to any Credit Document, as defined in the Seller
Credit Facility) on the Purchased Assets or any assets and properties of the Purchased Subsidiary; provided that the foregoing shall not prohibit Seller from
cash collateralizing the obligations of Seller in respect of letters of credit outstanding under the Credit Facility immediately prior to the Closing in an amount
at least equal to the aggregate amount of the obligations in respect of such letters of credit so long as (i) it would not affect or otherwise impair in any way the
full release of all Liens contemplated above and (ii) no cash held or used by the Business will be used to collateralize such letters of credit. To the extent that
any borrowings, accrued interest or other amounts are due and outstanding under the Seller Credit Facility at the time of such termination, Seller shall, subject
to the proviso in the immediately preceding sentence, be responsible for the payment of such amounts and shall make such payment prior to or concurrently
with such termination.

(b) At or prior to the Closing, Seller shall take all action necessary to cause the condition set forth in Section 10.02(f) to be satisfied as of
Closing.

Section 5.11. Post-Closing Payments on Purchased Assets. From and after Closing, Seller shall promptly pay over to Buyer any amounts received by
Seller or any of its Affiliates in respect of the Purchased Assets or in respect of which Buyer is otherwise entitled to under this Agreement, including any
amounts received in respect of accounts receivable included in the Purchased Assets or in respect of any inventory sold by the Business after Closing.

Section 5.12. Post -Closing Check Writing Authority. Seller shall take all action necessary to ensure that, from and after Closing, one or more
individuals designated by Parent shall have the sole and exclusive check writing and cash disbursement authority with respect to each bank account of Seller
used or held for use in the Business other than the bank account of Brand Name Deals with M&I Bank; provided that to the extent that any amounts are
deposited into any such bank account after the Closing that would constitute an Excluded Asset or to which Buyer would not otherwise be entitled to under
this Agreement (including amounts received in respect of accounts receivables related solely to the Retained Businesses or in respect of inventory sold by the
Retained Businesses), Parent shall promptly cause such amounts to be paid over to Seller.
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ARTICLE 6
COVENANTS OF PARENT AND BUYER

Parent and Buyer agree that:

Section 6.01. Access. Subject to Seller’s compliance with its obligations under Section 7.04, on and after the Closing Date, upon request, Buyer will
afford Seller and its agents reasonable access to its properties, books, records, employees and auditors in connection with the Business (a) to the extent
necessary to permit Seller to determine any matter relating to its rights and obligations hereunder or to permit Seller or any of its Affiliates to comply in a
timely fashion consistent with past practice with their accounting or auditing obligations with respect to any period ending before the Closing Date with
respect to the Business and (b) in connection with any action, suit, claim, investigation or proceeding related to either the Excluded Assets, Excluded
Liabilities or Purchased Subsidiary Liabilities or the conduct of the Business or the ownership of the Purchased Subsidiary, the Purchased Assets or the assets
or properties of the Purchased Subsidiary prior to the Closing for which Seller has retained liability under this Agreement; provided that any such access by
Seller or such Affiliate shall not unreasonably interfere with the conduct of the business of Buyer or any of its Affiliates. Seller shall bear all of the out-of-
pocket costs and expenses (excluding reimbursement for general overhead, salaries and employee benefits) reasonably incurred in connection with Seller’s
exercise of the foregoing rights under this Section 6.01.

Section 6.02. Listing of Parent Common Stock. Parent shall take all necessary action to cause (a) the Share Consideration to be approved for listing
on NASDAQ, subject to official notice of issuance, promptly following the Closing and (b) the shares of Parent Common Stock, if any, to be issued and
delivered to Seller as part of any Earn-Out Payments to be approved for listing on NASDAQ, subject to official notice of issuance, on or prior to the issuance
of such shares.

Section 6.03. Administration of Warranty Obligations. Following the Closing Date, Buyer shall administer Seller’s warranty obligations and
customer return obligations relating to the sale of inventory by the Business prior to the Closing Date; provided, however, that nothing in this Section 6.03
shall limit or affect any party’s liability related to such warranty obligations and customer return obligations pursuant to Sections 2.03(g) and 2.04(a).

ARTICLE 7
COVENANTS OF PARENT, BUYER AND SELLER

Parent, Buyer and Seller agree that:
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Section 7.01. Reasonable Best Efforts; Further Assurances. (a) Subject to the terms and conditions of this Agreement, each of Parent, Buyer and
Seller will, and Seller shall cause the Purchased Subsidiary to, use its reasonable best efforts to take, or cause to be taken, all actions and to do, or cause to be
done, all things reasonably necessary or desirable under Applicable Laws to consummate the transactions contemplated by this Agreement, including (i)
preparing and filing as promptly as practicable with any Governmental Authority or other third party all documentation to effect all necessary filings, notices,
petitions, statements, registrations, submissions of information, applications and other documents and (ii) obtaining and maintaining all approvals, consents,
registrations, permits, authorizations and other confirmations required to be obtained from any Governmental Authority or other third party that are necessary,
proper or advisable to consummate the transactions contemplated by this Agreement. Seller, Parent and Buyer agree to, and Seller shall cause the Purchased
Subsidiary to, execute and deliver such other documents, certificates, agreements and other writings and to take such other actions as may be necessary or
desirable in order to consummate or implement expeditiously the transactions contemplated by this Agreement and to vest in Buyer ownership of the
Purchased Subsidiary Interests and good and marketable title to the other Purchased Assets.

(b) If any objections are asserted with respect to the transactions contemplated by this Agreement and the other Transaction Documents under any
antitrust Law or if any action, suit or other proceeding is instituted or threatened by any Governmental Authority or any private party challenging any of the
transactions contemplated hereby as violative of any antitrust Law or other Applicable Law, each of Parent, Buyer and Seller shall, and Seller shall cause the
Purchased Subsidiary to, use its respective reasonable best efforts promptly to resolve such objections; provided that nothing in this Agreement (including this
Section 7.01) shall require any party or any of its Affiliates to (and, without the prior written consent of Parent, Seller shall not, and shall cause the Purchased
Subsidiary not to) (A) enter into any settlement, undertaking, consent decree, stipulation or agreement with any Governmental Authority in connection with
the transactions contemplated hereby, (B) divest or otherwise hold separate (including by establishing a trust or otherwise), or take any other action (or
otherwise agreeing to do any of the foregoing) with respect to the Business, the Purchased Subsidiary or the Purchased Assets or assets or properties of the
Purchased Subsidiary or, or in the case of Parent and Buyer, any assets or business of Parent, Buyer or any of their respective Affiliates or (C) litigate or
participate in the litigation of any proceeding, whether judicial or administrative, brought by any Governmental Authority or other Person.

(c) In furtherance and not in limitation of the foregoing, each of Parent and Seller shall make an appropriate filing of a Notification and Report
Form pursuant to the HSR Act with respect to the transactions contemplated hereby as promptly as practicable (and in any event within 10 Business Days of
the date hereof) and to supply as promptly as practicable any additional information and
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documentary material that may be requested pursuant to the HSR Act and to take all other actions necessary to cause the expiration or termination of the
applicable waiting periods under the HSR Act as soon as practicable. The filing fees required to be paid in connection with required filings under the HSR
Act will be paid by Buyer.

(d) In furtherance and not in limitation of the foregoing, as promptly as practicable after the date of this Agreement, Seller shall, and shall cause
the Purchased Subsidiary to, use its reasonable best efforts to give all necessary notices to, and obtain all consents, waivers and approvals from, any parties to
any Contract (including any Purchased Subsidiary Contract) that may be required in connection with the transactions contemplated by this Agreement and the
other Transaction Documents, including the Consents, and Parent and Buyer shall reasonably cooperate with Seller or the Purchased Subsidiary, as applicable,
to give or obtain such notices, consents, waivers and approvals; provided, however, that neither Parent nor Buyer will be required to compensate any Person
or offer or grant any accommodation (financial or otherwise) to any Person in connection therewith; and, provided, further, that neither Seller, nor the
Purchased Subsidiary, nor any of their respective Affiliates shall, without Parent’s prior written consent, grant any waiver, make any concession or otherwise
amend or alter any terms of any Contract in order to obtain any consent, waiver or approval. Parent shall be provided with a reasonable opportunity to review
and comment on all materials to be used by Seller or the Purchased Subsidiary (or any of their respective Affiliates) in connection with the giving or
obtaining such notices, consents, waivers and approvals. Seller shall promptly upon their receipt make available to Parent copies of any and all substantive
correspondence between Seller, the Purchased Subsidiary or any of their respective Affiliates and the party to any such Contract (or its Representatives)
relating to any such notice, consent, waiver or approval or the transactions contemplated hereby. At all times prior to the Closing, Seller shall keep Parent
reasonably informed of the status of obtaining the Consents. To the extent that, in connection with obtaining a third party's Consent under any Contract, one
or more of the parties hereto enter into an agreement with such third party that provides for an allocation of liability among the parties hereto with respect to
such Contract that is inconsistent with the terms of this Agreement, the parties agree that, as among themselves, the provisions of this Agreement shall
control.

(e) Parent, Buyer and Seller shall, to the extent permitted by Applicable Law, have the right to review in advance, and each will consult the other
on, any filing made with, or written materials submitted to, any third party or any Governmental Authority in connection with the transactions contemplated
by this Agreement. In exercising the foregoing right, each of the parties shall act reasonably and as promptly as practicable. Parent, Buyer and Seller shall, to
the extent permitted by Applicable Law, (i) promptly advise the other of the receipt of any substantive communication from a Governmental Authority with
respect to the transactions contemplated hereby, (ii) provide the other with a reasonable
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opportunity to participate in the preparation of any response thereto and to review any such response prior to the filing or submission thereof and (iii) provide
the other with the opportunity to participate in any meetings or substantive telephone conversations that such party or its Affiliates or any of their respective
Representatives may have from time to time with any Governmental Authority with respect to the transactions contemplated by this Agreement and the other
Transaction Documents.

(f) Seller hereby constitutes and appoints, effective as of the Closing Date, Buyer and its successors and assigns as the true and lawful attorney of
Seller with full power of substitution in the name of Buyer, or in the name of Seller but for the benefit of Buyer, to collect for the account of Buyer any items
of Purchased Assets. Buyer shall be entitled to retain for its own account any amounts collected pursuant to the foregoing powers, including any amounts
payable as interest in respect thereof.

Section 7.02. Certain Filings and Third Party Consents. Seller and Parent shall cooperate with one another (i) in determining whether any action by
or in respect of, or filing with, any Governmental Authority is required, or any actions, consents, approvals or waivers are required to be obtained from
parties to any Contracts, Permits or any other Purchased Assets or assets or properties of the Purchased Subsidiary, in connection with the consummation of
the transactions contemplated by this Agreement and the other Transaction Documents and (ii) in taking such actions or making any such filings, furnishing
information required in connection therewith and seeking timely to obtain any such actions, consents, approvals or waivers.

Section 7.03. Public Announcements. The parties agree to issue a joint press release with respect to the announcement of this Agreement and the
transactions contemplated hereby (the “Joint Release”). Parent shall prepare the initial draft of the Joint Release, provide Seller with a reasonable
opportunity to review such release and comment thereon, and consider any such comments of Seller in good faith before such Joint Release is issued. Other
than as provided in the preceding sentence with respect to the Joint Release, the parties agree to consult with each other before issuing any press release or
making any public statement with respect to this Agreement, the other Transaction Documents or the transactions contemplated hereby or thereby and, except
for any press releases and public statements the making of which may be required by Applicable Law or any listing agreement with any national securities
exchange, Parent and Buyer shall not issue any such press release or make any such public statement prior to such consultation and Seller shall not issue any
such press release or make any such public statement without the prior consent of Parent; provided, however, that if disclosure is required by Applicable Law,
Parent, Buyer and Seller shall, to the extent reasonably possible, provide the other parties with prompt notice of such requirements prior to making any
disclosure so that such other parties may seek an appropriative protective order; provided, further, that after the transactions
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contemplated hereby have been announced, Parent shall be entitled to respond to questions in the ordinary course or issue any press release or make any
other public statement that, in each case, is consistent with any public statement previously issued or made by Parent in accordance with the provisions of
this Section 7.03.

Section 7.04. Confidentiality. (a) All information provided or made available to Parent, Buyer, their Affiliates or any of their respective
Representatives pursuant to this Agreement or any of the other Transaction Documents or in connection with the transactions contemplated thereby shall be
subject to the confidentiality agreement dated January 18, 2011 between Parent and Seller (the “Confidentiality Agreement”), which agreement (i) shall
remain in full force and effect for the benefit of Seller through the Closing with respect to information relating to the Business, the Purchased Assets, the
Purchased Subsidiary, the assets and properties of the Purchased Subsidiary, and the Assumed Liabilities and (ii) shall thereafter remain in full force and
effect for a period of three years (A) for the benefit of Seller but solely in respect of any confidential or proprietary information to the extent relating to any
Retained Business (and not to any part of the Business) disclosed by Seller to Parent or any of its Affiliates in connection with the transactions contemplated
hereby and (B) for the benefit of Parent but solely in respect of any confidential or proprietary information to the extent relating to Parent or its Affiliates
disclosed by Parent or any of its Affiliates to Seller or any of its Affiliates. In the event this Agreement is terminated pursuant to Section 12.01 prior to the
Closing, the Confidentiality Agreement shall survive such termination of this Agreement in accordance with its terms.

(b) After the Closing, Seller and its Affiliates will hold, and will cause their respective Representatives to hold, in confidence, unless compelled to
disclose by Applicable Law (so long as, to the extent legally permissible, Seller provides Buyer with reasonable prior notice of such disclosure and a
reasonable opportunity to contest such disclosure), all confidential documents and information concerning the Business (including information relating to
contractual relationships (and the terms thereof) of the Business), except to the extent that the information can be shown to have been in the public domain
through no fault of any of Seller, its Affiliates or any of their respective Representatives. The obligation of Seller, its Affiliates and their respective
Representatives to hold any such information in confidence shall be satisfied if they exercise the same care with respect to such information as they would
take to preserve the confidentiality of their own similar information.

Section 7.05. Trademarks; Tradenames. (a) Effective as of the Closing, Seller shall change its legal name so as not to include any Seller Mark and
(b) from and after the Closing, Seller shall cease all uses of any trademark, service mark or other source identifier that includes any Seller Mark. For purposes
of this Section 7.05, “Seller Mark” means the term “Jacobs Trading” and any
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trademark, service mark or other source identifier that includes such term, is a derivative thereof or is confusingly similar thereto.

Section 7.06. WARN Act. The parties agree to cooperate in good faith to determine whether any notification may be required under the WARN Act
or any similar state or local law as a result of the transactions contemplated by this Agreement. Buyer will be responsible for providing any notification that
may be required under the WARN Act of any similar state or local law with respect to any Transferred Employees. Seller will be responsible for providing
any notification that may be required under the WARN Act or any similar state or local law with respect to any employees of the Business that are not
Transferred Employees.

Section 7.07. Inventory Count. Seller shall take or cause to be taken a physical count of the quantities of inventory included in the Purchased Assets
and, to the extent applicable, held by the Purchased Subsidiary, adjusted for changes through 11:59 p.m. on the day immediately preceding the Closing Date
(the “Inventory Count”). The Inventory Count shall be conducted, and representatives of Parent, including Parent’s independent accountants at Ernst &
Young LLP, may observe the Inventory Count being conducted, in accordance with the procedures and instructions set forth in Section 7.07 of the Seller
Disclosure Schedule and such other procedures and instructions as may be agreed to by Parent and Seller; provided that the Inventory Count shall commence
immediately following the completion of the last month end invoicing and merchandise receiving that is completed prior to the Closing (e.g., if the Closing
were to occur on October 3, 2011, the Inventory Count would commence immediately after the completion of the August 2011 month end invoicing and
merchandise receiving). The valuation of the Inventory Count shall be computed in a manner that is consistent with the method historically used by Seller to
value its inventory during its year-end book closing process. Seller shall take all action necessary to complete the Inventory Count prior to the Closing. The
results of the Inventory Count shall be used for the purposes of the calculation of Closing Working Capital.

ARTICLE 8
TAX MATTERS

Section 8.01. Tax Matters. Seller hereby represents and warrants to Parent and Buyer that:

(i) Each of Seller and the Purchased Subsidiary has timely paid all Taxes which will have been required to be paid on or prior to the date
hereof, the non-payment of which would result in a Lien on any Purchased Asset or any asset or property of the Purchased Subsidiary,
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would otherwise adversely affect the Business or would result in Buyer becoming liable or responsible therefor.

(ii) Seller has established, in accordance with GAAP applied on a basis consistent with that of preceding periods, adequate reserves for
the payment of, and will timely pay, all Taxes which arise from or with respect to the Purchased Subsidiary, the Purchased Assets, the assets or
properties of the Purchased Subsidiary or the operation of the Business and are incurred in or attributable to the Pre-Closing Tax Period, the non-
payment of which would result in a Lien on any Purchased Asset or any asset or property of the Purchased Subsidiary, would otherwise adversely
affect the Business or would result in Buyer becoming liable therefor.

(iii) (x) All material Tax Returns filed or required to be filed with any Governmental Authority by the Purchased Subsidiary have been
filed when due in accordance with all Applicable Laws (taking into account extensions); (y) such Tax Returns were true and complete in all material
respects; and (z) all Taxes (whether or not shown as due and payable on any such Tax Return) required to be paid by the Purchased Subsidiary have
been timely paid, or withheld and remitted, to the appropriate Governmental Authority.

(iv) There is no claim, audit, action, suit, proceeding or investigation now pending or, to the Knowledge of Seller, threatened against the
Purchased Subsidiary in respect of any material Taxes.

(v) No statute of limitations in respect of a material Tax Return has been waived in writing and no agreement to any extension of time
with respect to a material Tax assessment or deficiency has been made in writing, in each case by the Purchased Subsidiary or by any of its Affiliates
with respect to the operations of the Purchased Subsidiary or the Business.

(vi) Neither the Purchased Subsidiary (nor any of its Affiliates) has received written notice from, and to the Knowledge of Seller, no
notice has been threatened by, any Governmental Authority in a jurisdiction where no Tax Return is filed by the Purchased Subsidiary that the
Purchased Subsidiary is or may be subject to taxation in that jurisdiction.

(vii) The Purchased Subsidiary has never participated in any “listed” transaction, as defined in Treasury Regulations Section 1.6011-4(b)
(2).
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(viii) No election has been made under Treasury Regulations Section 301.7701-3 or any similar provision of Tax law to treat the Purchased
Subsidiary as an association or corporation.

Section 8.02. Tax Cooperation; Allocation of Taxes. (a) Buyer and Seller agree to furnish or cause to be furnished to each other, upon request, as
promptly as practicable, such information and assistance relating to the Business, the Purchased Subsidiary, the Purchased Assets and the assets and
properties of the Purchased Subsidiary (including access to books and records) as is reasonably necessary for the filing of all Tax Returns, the making of any
election relating to Taxes, the preparation for any audit by any taxing authority, and the prosecution or defense of any claim, suit or proceeding relating to any
Tax. Buyer and Seller shall retain all books and records with respect to Taxes pertaining to the Purchased Subsidiary, the Purchased Assets and the assets and
properties of the Purchased Subsidiary for a period of at least six years following the Closing Date. On or after the end of such period, each party shall
provide the other with at least 10 days’ prior written notice before destroying any such books and records, during which period the party receiving such notice
can elect to take possession, at its own expense, of such books and records. Seller and Buyer shall cooperate with each other in the conduct of any audit or
other proceeding relating to Taxes involving the Purchased Assets, Purchased Subsidiary, the assets and properties of the Purchased Subsidiary or the
Business.

(b) All real property taxes, personal property taxes and similar ad valorem obligations levied with respect to the Purchased Assets for a
taxable period which includes (but does not end on) the Closing Date (collectively, the “Apportioned Obligations”) shall be apportioned between Seller and
Buyer based on the number of days of such taxable period included in the Pre-Closing Tax Period and the number of days of such taxable period after the
Closing Date. Seller shall be liable for the proportionate amount of such taxes that is attributable to the Pre-Closing Tax Period, and Buyer shall be liable for
the proportionate amount of such taxes that is attributable to such portion of the applicable taxable period after the Closing Date.

(c) All excise, sales, use, value added, registration stamp, recording, documentary, conveyancing, franchise, property, transfer, gains and similar
Taxes, levies, charges and fees (collectively, “Transfer Taxes”) incurred in connection with the transactions contemplated by this Agreement shall be borne
by Seller. Transfer Taxes shall be timely paid and all applicable filings, reports and returns shall be filed as provided by Applicable Law. Buyer and Seller
shall cooperate in providing each other with any appropriate resale exemption certifications and other similar documentation.

(d) Apportioned Obligations and Transfer Taxes described in Section 8.02(c) shall be timely paid, and all applicable filings, reports and returns
shall be filed, as provided by Applicable Law. The paying party shall be entitled to
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reimbursement from the non-paying party in accordance with Section 8.02(b) or 8.02(c), as the case may be. Upon payment of any such Apportioned
Obligation or Transfer Tax, the paying party shall present a statement to the non -paying party setting forth the amount of reimbursement to which the paying
party is entitled under Section 8.02(b) or (c), as the case may be, together with such supporting evidence as is reasonably necessary to calculate the amount to
be reimbursed. The non-paying party shall make such reimbursement promptly but in no event later than 10 days after the presentation of such statement. Any
payment not made within such time shall bear interest at the rate set forth in Section 2.09(b) for each day until paid.

Section 8.03. Straddle Tax Period. In the case of any Taxes (other than Transfer Taxes) that are payable for a Straddle Tax Period, the portion of
such Tax attributable to a Pre-Closing Tax Period shall (x) in the case of any Taxes other than gross receipts, sales or use Taxes and Taxes based upon or
related to income, be deemed to be the amount of such Tax for the entire Tax period multiplied by a fraction the numerator of which is the number of days in
the Tax period ending on and including the Closing Date and the denominator of which is the number of days in the entire Tax period, and (y) in the case of
any Tax based upon or related to income and any gross receipts, sales or use Tax, shall equal the portion of such Tax that would have been payable if the
relevant Tax period ended on and included the Closing Date. All determinations necessary to give effect to the allocation set forth in the foregoing clause (y)
shall be made in a manner consistent with prior practice of the Purchased Subsidiary. Notwithstanding the forgoing, items attributable to any action taken by
Buyer or the Purchased Subsidiary on the Closing Date but after the Closing that is not in the ordinary course of business and not contemplated by this
Agreement will not be attributable to a Pre-Closing Tax Period.

Section 8.04. Tax Returns. (a) Seller shall timely prepare and file, or cause to be prepared and filed, all Tax Returns that are required to be filed by
the Purchased Subsidiary on or before the Closing Date. All such Tax Returns shall be prepared in a manner consistent with the prior practice of the
Purchased Subsidiary.

(b) Except as set forth in Section 8.02(c), Buyer and the Purchased Subsidiary shall prepare and file, or cause to be prepared and filed, all Tax
Returns that include a Pre-Closing Tax Period and are required to be filed by the Purchased Subsidiary after the Closing Date. All such returns shall be
prepared in a manner consistent with the prior practice of the Purchased Subsidiary. Buyer shall permit Seller to review and comment on each such Tax
Return prior to filing it, to the extent it relates to any Pre-Closing Tax Period and could result in a Tax liability for which Seller would be responsible. Buyer
agrees to reasonably and in good faith consider the revisions to such Tax Returns that are requested by Seller.
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Section 8.05. Tax Contests. Buyer, Parent and Seller agree to cooperate with each other to the extent reasonably required after the Closing Date in
connection with any audits and other proceedings (including Tax contests) relating to any Straddle Tax Period or Pre-Closing Tax Period of the Purchased
Subsidiary conducted by a Governmental Authority (each, a “Tax Contest”). Promptly (but no more than 20 days) after Buyer, the Purchased Subsidiary or
any of their respective Affiliates receives notice of any Tax Contest, Buyer shall notify Seller in writing of the Tax Contest. If Seller’s Tax liability could be
affected by the Tax Contest or if Seller could have an indemnification obligation under this Agreement with respect thereto, Seller shall have the right to
conduct and control the defense of the Tax Contest at its expense, and Buyer and the Purchased Subsidiary shall provide Seller with all necessary powers of
attorney and other necessary documents and assistance to allow Seller to effectively conduct and control such defense. Seller shall not be responsible for any
Taxes to the extent attributable to any action taken by Buyer or, after the Closing, the Purchased Subsidiary with respect to any Tax Contest without Seller’s
written consent (not to be unreasonably withheld). This Section 8.05, rather than Section 11.03, shall govern the control of all Third Party Claims that relate to
Taxes of the Purchased Subsidiary.

ARTICLE 9
EMPLOYEE BENEFITS

Section 9.01. Employees and Offers of Employment. (a) Following the date hereof and prior to the Closing, upon request Seller shall promptly
provide Buyer with an updated version of Section 3.23(a) of the Seller Disclosure Schedule reflecting changes from the version of such schedule attached to
this Agreement. Subject to any restrictions under Applicable Law, Seller will provide Parent and Buyer with reasonable access to Seller’s personnel and
employment records for the purpose of preparing for and conducting employment interviews with Business Employees. Such access will be provided during
normal business hours after reasonable prior notice to Seller. Buyer is not obligated to hire or assume any Business Employee but may interview all Business
Employees for possible employment. Any offer of employment, as determined by Buyer in its sole discretion, to any Business Employee shall be made at
least five days prior to Closing. Not less than three days prior to Closing, Buyer will provide Seller with a list of (i) Business Employees to whom Buyer has
made a Qualifying Offer that has been accepted to be effective on the Closing Date (the “Transferred Employees”) and (ii) those Business Employees to
whom Buyer has not made Qualifying Offers or who have not accepted Buyer’s Qualifying Offer. Seller shall take all steps necessary such that no individual
is employed by the Purchased Subsidiary immediately prior to the Closing. Effective immediately before the Closing, Seller will terminate the employment of
each Business Employee who received a Qualifying Offer and agrees to not rehire any Business
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Employee who received a Qualifying Offer for a period of one year following the Closing Date, unless he or she is terminated by Buyer. Seller will not take,
and will cause each of its subsidiaries not to take, any action that would impede, hinder, interfere or otherwise compete with Buyer’s effort to hire any
Transferred Employees; and Seller shall not enforce against any Transferred Employee who becomes employed by Buyer as of the Closing Date any non-
compete or similar contractual obligations or forfeiture provisions that would restrict or prohibit such employee’s employment with Buyer. All offers of
employment are subject to and contingent upon the Closing, Buyer shall not assume responsibility for any Transferred Employee until such employee
commences employment with Buyer. A “Qualifying Offer” is an offer of employment from Buyer providing for comparable (i) duties, (ii) base salary and
(iii) bonus opportunity, to be performed at said Business Employee’s current work location.

(b) It is understood and agreed that (i) Buyer’s expressed intention to extend offers of employment as set forth in this Section 9.01 shall not
constitute any commitment, Contract or understanding (express or implied) of any obligation on the part of Buyer to a post- Closing employment relationship
of any fixed term or duration or upon any terms or conditions other than those that Buyer may establish pursuant to individual offers of employment; and (ii)
subject to the terms and conditions provided in the Employment Agreements, any such employment offered by Buyer is “at will” and may be terminated by
Buyer or by an employee at any time for any reason (subject to Applicable Law and any written commitments to the contrary made by Buyer or an
employee). Nothing in this Agreement shall be deemed to prevent or restrict in any way the right of Buyer to terminate, reassign, promote or demote any of
the Transferred Employees after the Closing or to change adversely or favorably the title, powers, duties, responsibilities, functions, locations, salaries, other
compensation or terms or conditions of employment of such employees.

Section 9.02. Seller’s Liabilities. (a) Seller shall retain all obligations and liabilities in respect of each current or former employee, officer, director or
Business Contractor, including any beneficiary or dependent thereof, relating to the provision of services to the Business on or prior to the Closing Date.
Seller shall retain all liabilities and obligations in respect of benefits under the Employee Plans or any other employee benefit plan, agreement, policy,
program or practice maintained by Seller or its Affiliates, whether such liabilities or obligations relate to Business Employees, Business Contractors,
Transferred Employees or other former employees, their beneficiaries or dependents, or any other Person. No assets of any Employee Plan shall be transferred
to Buyer or any of its Affiliates or to any plan of Buyer or any of its Affiliates.

(b) With respect to the Transferred Employees (including any beneficiary or dependent thereof), Seller shall retain (i) all liabilities and
obligations arising under any group life, accident, medical, dental or disability plan or similar arrangement (whether or not insured) to the extent that
such
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liability or obligation relates to contributions or premiums accrued (whether or not payable), or to claims incurred (whether or not reported) prior to the
Closing Date, (ii) all liabilities and obligations arising under any worker’s compensation arrangement to the extent such liability or obligation relates to the
period prior to the Closing Date, including liability for any retroactive worker’s compensation premiums attributable to such period and (iii) all other
liabilities and obligations arising under the Employee Plans to the extent any such liability or obligation relates to the period prior to the Closing Date,
including liabilities and obligations in respect of accruals through the Closing Date under any bonus plan or arrangement (including, for the avoidance of
doubt, any prorated portion of any bonus for the performance period in which the Closing Date occurs) and any paid time off plans, arrangements and
policies, except to the extent otherwise provided in Section 9.05.

(c) Effective as of the Closing, each Transferred Employee (i) shall become fully vested in his or her account balance in Seller’s defined
contribution plans intended to qualify under Section 401(a) of the Code (the “Seller DC Plan”) and (ii) shall cease to be an active participant in the Seller
DC Plan. Effective as of the Closing or at any time thereafter reasonably requested by Buyer, Transferred Employees shall be eligible to effect a “direct
rollover” (as described in Section 401(a)(31) of the Code) of their account balances under the Seller DC Plan, in the form of cash, to Buyer’s defined
contribution plans intended to qualify under Section 401(a) of the Code. Any “direct rollover” described in this Section 9.02(c) shall comply with Applicable
Law.

Section 9.03. Accrued Compensation. Seller shall be responsible for and shall pay on or prior to the Closing Date (a) all wages due to Business
Employees with respect to their services through the close of business on the Closing Date, and (b) all other amounts required to be paid under Applicable
Law, subject to Section 9.05. Seller shall also be responsible for (i) the payment of any termination or severance payments payable as a result of the
transactions contemplated by this Agreement (including any such payments payable to Transferred Employees) which shall come solely from Seller’s
proceeds from the Cash Consideration and (ii) the provision of health plan continuation coverage in accordance with the requirements of Section 4980B of the
Code and Sections 601 through 608 of ERISA (“COBRA”), except for any such coverage required under COBRA as a result of “qualifying events” that
occur after the Closing Date with respect to Transferred Employees and any of their “qualified beneficiaries” (as those terms are defined under COBRA).

Section 9.04. Continuation of Certain Administrative Services and Insurance Coverage. To the extent requested by Parent or Buyer in writing
prior to the Closing Date and to the extent permitted by all applicable Contracts and Applicable Law, Seller agrees to continue to (a) provide certain
administrative services in respect of the Transferred Employees as reasonably necessary for Buyer to conduct the Business, including payroll services,
recordkeeping services
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and claims processing services and (b) cover Transferred Employees under the Employee Plans that provide for group insurance coverage, but only to the
extent permitted by Seller’s group insurers; and to provide claims processing services in respect of the Transferred Employees in both cases from the Closing
Date through December 31, 2011, or, in either case, until such earlier time as Buyer or its designated Affiliate can assume responsibility for such group
insurance and administrative services in an orderly manner. Buyer agrees to reimburse Seller for Seller’s costs reasonably incurred in continuing to provide
such group insurance and administrative services (including without limitation the cost or providing and administering any coverage required under COBRA
as a result of qualifying events that occur after the Closing Date with respect to Transferred Employees and any of their qualified beneficiaries). Such
continuation of group insurance and administrative services by Seller on Buyer’s behalf shall not affect the allocation of liabilities and obligations as set forth
in this Article 9. Buyer shall use all reasonable efforts to arrange for such administrative services and group insurance coverage as promptly as possible in
order to avoid using Seller’s services under this Section.

Section 9.05. Credit for Prior Service; Paid Time Off. (a) Buyer shall grant (or cause its subsidiaries to grant) each Transferred Employee credit for
years of prior service with Seller or any of its Affiliates or their respective predecessors for all purposes (but not for purposes of (i) benefit accrual under any
defined benefit plan and (ii) vesting under any equity compensation plan) under each “employee benefit plan” (within the meaning of Section 3(3) of ERISA)
sponsored or maintained by Buyer or any of its Affiliates; provided, however, that such credit shall not result in a duplication of benefits. Buyer and Seller
agree to cooperate and exchange such information as is necessary to effectuate the foregoing.

(b) Following the Closing Date, to the extent permitted by applicable policies of Buyer (including any caps or limits on accrued and unused paid
time off thereunder), Buyer will allow Transferred Employees to use all accrued and unused paid time off to which such Transferred Employee is entitled
under the applicable policies of Seller immediately prior to the Closing Date to the extent reflected on the Seller’s financial statements. Seller shall provide
Buyer with a record of such accrued paid time off for each Transferred Employee.

Section 9.06. Seller Bonus Plan. Seller shall retain all obligations with respect to the Seller Bonus Plan that are attributable to the period prior to the
Closing and Buyer shall have no obligations with respect to the Seller Bonus Plan on or following the Closing Date. At or prior to the Closing, Seller shall
make bonus payments to the applicable Transferred Employees based on number of days that have elapsed during the bonus period ending on the payment
date not to exceed $1,250,000 in the aggregate. “Seller Bonus Plan” means the annual bonus plan for the 2011 calendar year pursuant to which the
Transferred Employees are eligible for a cash bonus.
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Section 9.07. No Third Party Beneficiaries. Without limiting the generality of Section 13.08, no provision of this Article 9 shall create any third
party beneficiary or other rights in any current or former employee, independent contractor or other service provider (including any beneficiary or dependent
thereof) of Seller or of any of its subsidiaries in respect of continued employment (or resumed employment) with either Buyer, its Affiliates or the Business
and no provision of this Article 9 shall create any rights in any such Persons in respect of any benefits that may be provided, directly or indirectly, under any
Employee Plan or any plan or arrangement that may be established by Buyer or any of its Affiliates. No provision of this Agreement shall constitute a
limitation on rights to amend, modify or terminate after the Closing Date any such plans or arrangements of Seller, Buyer or any of their respective Affiliates.

ARTICLE 10
CONDITIONS TO CLOSING

Section 10.01. Conditions to Obligations of Parent, Buyer and Seller. The obligations of Parent, Buyer and Seller to consummate the Closing are
subject to the satisfaction (or, to the extent permitted by Applicable Law, waiver by each party) of the following conditions:

(a) any applicable waiting period under the HSR Act relating to the transactions contemplated hereby shall have expired or been
terminated; and

(b)  no Applicable Law shall prohibit the consummation of the Closing.

Section 10.02. Conditions to Obligation of Parent and Buyer. The obligations of Parent and Buyer to consummate the Closing are subject to the
satisfaction (or, to the extent permitted by Applicable Law, waiver by each of Parent and Buyer) of the following further conditions:

(a) (i) Seller shall have performed in all material respects all of its covenants, agreements and obligations hereunder required to be
performed by it on or prior to the Closing Date, (ii) the representations and warranties of Seller contained in Sections 3.11(c) and 3.11(d) of this
Agreement shall be true and correct in all respects at and as of the Closing Date as if made at and as of such date, (iii) the other representations and
warranties of Seller contained in this Agreement and in any certificate or other writing delivered by Seller pursuant hereto (A) that are qualified by
materiality or Material Adverse Effect shall be true at and as of the Closing Date as if made at and as of such date, and (B) that are not qualified by
materiality or Material Adverse Effect shall be true in all material respects at and as of the Closing Date as if made at and as of such
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time, and (iv) Parent and Buyer shall have received a certificate signed by an executive officer of Seller to the foregoing effect;

(b) there shall not be pending any action or proceeding by any Governmental Authority (i) seeking to prohibit or restrain the
consummation of the transactions contemplated by the Transaction Documents or (ii) seeking to compel Buyer or any of its Affiliates to take any
action of the type described in the proviso to Section 7.01(b) in connection with or related to the transactions contemplated by this Agreement and
the other Transaction Documents that Parent or Buyer is not required to take;

(c) for each Required Consent Contract, (i) Parent shall have received evidence satisfactory to it that all Consents (the “Required
Consents”), in each case in form and substance satisfactory to Parent, with respect to such Contract have been obtained by Seller and are in full
force and effect and (ii) there is no reasonable basis to believe that, after the Closing, the counterparty to any such Contract will not perform its
obligations thereunder in the ordinary course of business consistent with past practice;

(d) Parent shall have received the Audited Financials, the Reviewed Financials and the PwC Review Report related thereto, and the
Audited Financials and the Reviewed Financials shall not vary from the Unaudited Financials and the Unreviewed Financials, respectively, in any
material and adverse respect as it relates to the Business, except for (i) in the case of the Audited Financials, any audit adjustments that are not
material in significance to the underlying performance of the Business reflected in the Unaudited Financials and (ii) the inclusion of notes required
by GAAP (provided, that the information included in the notes can be considered in determining whether a material and adverse variation has
occurred);

(e) there is no reasonable basis to believe that the Key Consultant or any Key Executive is not ready, willing and able to perform his or
her duties, obligations and responsibilities under his or her respective Management Services Agreement or Employment Agreement after the
Closing; no such individual shall have revoked such individual’s Management Services Agreement or Employment Agreement; and (assuming the
satisfaction of all other conditions to the closing) no events have occurred that could reasonably be expected to result in any such Management
Services Agreement or Employment Agreement failing to become effective at the Closing;

(f) Parent shall have received evidence, in form and substance reasonably satisfactory to Parent, that all Liens (other than Permitted
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Liens) on the Purchased Assets and assets and properties of the Purchased Subsidiary have been released;

(g) Seller shall have completed the Inventory Count within the timeframe, and in accordance with the procedures, set forth in Section
7.07;

(h) from the date of this Agreement to the Closing, there shall not have occurred and be continuing any event, occurrence, development
or state of circumstances or facts which, individually or in the aggregate, has had or would reasonably be expected to have a Material Adverse
Effect;

(i) Seller shall have delivered (or caused to be delivered) to Buyer the closing deliverables set forth in Section 2.07(b)(ii); and

(j) Seller shall have delivered to Buyer a certification, signed under penalties of perjury and dated not more than 30 days prior to the
Closing Date, that satisfies the requirements of Treasury Regulation Section 1.1445-2(b)(2) and confirms that Seller is not a “foreign person” as
defined in Section 1445 of the Code.

Section 10.03. Conditions to Obligation of Seller. The obligation of Seller to consummate the Closing is subject to the satisfaction (or, to the
extent permitted by Applicable Law, waiver by Seller) of the following further conditions:

(a) (i) each of Parent and Buyer shall have performed in all material respects all of its covenants, agreements and obligations hereunder
required to be performed by it on or prior to the Closing Date, (ii) the representations and warranties of Parent and Buyer contained in this
Agreement and in any certificate or other writing delivered by Parent or Buyer pursuant hereto shall be true in all material respects at and as of the
Closing Date, as if made at and as of such date, and (iii) Seller shall have received a certificate signed by an executive officer of each of Parent and
Buyer to the foregoing effect; and

(b) Buyer shall have delivered (or caused to be delivered) to Seller the closing deliverables set forth in Section 2.07(b)(i).

ARTICLE 11
SURVIVAL; INDEMNIFICATION

Section 11.01. Survival. The representations and warranties of the parties hereto contained in this Agreement or in any certificate or other writing
delivered
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pursuant hereto or in connection herewith shall survive the Closing for a period of eighteen months following the Closing Date; provided that (a) the
Fundamental Seller Representations and the Fundamental Buyer Representations shall survive the Closing indefinitely or until the latest date permitted by
law, (b) the representations and warranties contained in Section 3.24 (Employee Benefit Plans) shall survive the Closing until 60 days following the
expiration of the applicable statute of limitation (including extensions and waivers thereof) and (c) the representations and warranties contained in Article 8
shall survive indefinitely or until the latest date permitted by law. The covenants and agreements of the parties hereto contained in this Agreement or in any
certificate or other writing delivered pursuant hereto or in connection herewith shall survive the Closing indefinitely or for the shorter period explicitly
specified therein, except that for such covenants and agreements that survive for such shorter period, breaches thereof shall survive indefinitely or until the
latest date permitted by law. Notwithstanding the preceding sentences, any breach of covenant, agreement, representation or warranty in respect of which
indemnity may be sought under this Agreement shall survive the time at which it would otherwise terminate pursuant to the preceding sentence, if notice of
the inaccuracy thereof giving rise to such right of indemnity shall have been given to the party against whom such indemnity may be sought prior to such
time.

Section 11.02. Indemnification. (a) Effective at and after the Closing, Seller hereby indemnifies Parent, Buyer, their respective Affiliates (including
the Purchased Subsidiary), officers, directors, managers, employees, agents, successors and assigns (collectively, “Buyer Indemnified Parties”) against and
agrees to hold each of them harmless from any and all damage, loss, liability and expense (including reasonable expenses of investigation and reasonable
attorneys’ fees and expenses in connection with any action, suit or proceeding whether involving a third-party claim or a claim solely between the parties
hereto and any incidental, indirect or consequential damages, losses, liabilities or expenses, and any lost profits or diminution in value determined by the cost
to cure and not based upon any multiple of earnings, cash flow or book value) (“Damages”) incurred or suffered by any Buyer Indemnified Party arising out
of:

(i) any inaccuracy, misrepresentation or breach of warranty (determined without regard to any qualification or exception contained therein
relating to materiality or Material Adverse Effect (except with respect to any Warranty Breach (as defined below) relating to Section 3.09(a)) or any
similar qualification or standard, including specified dollar thresholds) (each such misrepresentation and breach of warranty a “Warranty Breach”)
or breach of covenant or agreement made or to be performed by Seller pursuant to this Agreement or any other Transaction Document;

(ii)  any Excluded Liability; or
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(iii)   any Purchased Subsidiary Liability.

Notwithstanding the foregoing, with respect to indemnification by Seller for Warranty Breaches pursuant to Section 11.02(a)(i), (A) Seller shall not be liable
unless the aggregate amount of Damages with respect to all such Warranty Breaches exceeds $510,000 (and once such amount is exceeded, Seller shall be
liable for the full amount of such Damages) and (B) Seller’s maximum liability for all such Warranty Breaches shall not exceed $17,600,000 (such amount,
the “Cap Amount”); provided, that the preceding limitations shall not apply to indemnification by Seller for Warranty Breaches of any Fundamental Seller
Representation, for Warranty Breaches relating to misrepresentations or breaches of warranty contained in Article 8 or for any indemnification claims based
on fraud by Seller or any of its Affiliates. Notwithstanding the foregoing, Seller’s maximum aggregate liability for Warranty Breaches, except with respect to
any indemnification claims based on fraud by Seller or any of its Affiliates, shall not exceed $74,600,000 (such amount, the “Aggregate Cap”).

(b) Effective at and after the Closing, Buyer hereby indemnifies Seller, its Affiliates, officers, directors, managers, employees, agents, successors
and assigns (collectively, “ Seller Indemnified Parties”) against and agrees to hold each of them harmless from any and all Damages incurred or suffered
by any Seller Indemnified Party arising out of:

(i) any Warranty Breach or breach of covenant or agreement made or to be performed by Parent or Buyer pursuant to this Agreement or
any other Transaction Document; or

(ii)  any Assumed Liability.

Notwithstanding the foregoing, with respect to indemnification by Buyer for Warranty Breaches pursuant to this Section 11.02(b), (A) Buyer shall not be
liable unless the aggregate amount of Damages with respect to all such Warranty Breaches exceeds $510,000 (and once such amount is exceeded, Buyer shall
be liable for the full amount of such Damages) and (B) Buyer’s maximum liability for all such Warranty Breaches shall not exceed the Cap Amount;
provided, that the preceding limitations shall not apply to indemnification by Buyer for Warranty Breaches of any Fundamental Buyer Representation, for
Warranty Breaches relating to misrepresentations or breaches of warranty contained in Article 8 or for any indemnification claims based on fraud by Parent,
Buyer or any of their respective Affiliates. Notwithstanding the foregoing, Buyer’s maximum aggregate liability for Warranty Breaches, except with respect
to any indemnification claims based on fraud by Parent, Buyer or any of their respective Affiliates, shall not exceed the Aggregate Cap.

Section 11.03. Third Party Claim Procedures. (a) The party seeking indemnification under Section 11.02 (the “Indemnified Party”) agrees to
give
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prompt notice in writing to the party against whom indemnity is to be sought (the “Indemnifying Party”) of the assertion of any claim or the
commencement of any suit, action or proceeding by any third party (“Third Party Claim”) in respect of which indemnity may be sought under such
Section. Such notice shall set forth in reasonable detail such Third Party Claim and the basis for indemnification (taking into account the information then
available to the Indemnified Party). The failure to so notify the Indemnifying Party shall not relieve the Indemnifying Party of its obligations hereunder,
except to the extent such failure shall have materially and adversely prejudiced the Indemnifying Party.

(b) The Indemnifying Party shall be entitled to participate in the defense of any Third Party Claim and, subject to the limitations set forth in this
Section, shall be entitled to control and appoint lead counsel for such defense, in each case at its own expense; provided that prior to assuming control of such
defense, the Indemnifying Party must (i) acknowledge that it would have an indemnity obligation for the Damages resulting from such Third Party Claim as
provided under this Article 11 and (ii) furnish the Indemnified Party with evidence that the Indemnifying Party has adequate resources to defend the Third
Party Claim and fulfill its indemnity obligations hereunder.

(c) The Indemnifying Party shall not be entitled to assume or maintain control of the defense of any Third Party Claim and shall pay the fees and
expenses of counsel retained by the Indemnified Party if (i) the Indemnifying Party does not deliver the acknowledgment referred to in Section 11.03(b)(i)
within 30 days of receipt of notice of the Third Party Claim pursuant to Section 11.03(a), (ii) the Third Party Claim relates to or arises in connection with any
criminal proceeding, action, indictment, allegation or investigation, (iii) the Third Party Claim seeks an injunction or equitable relief against the Indemnified
Party or any of its Affiliates or (iv) the Indemnifying Party has failed or is failing to prosecute or defend vigorously the Third Party Claim.

(d) If the Indemnifying Party shall assume the control of the defense of any Third Party Claim in accordance with the provisions of this Section
11.03, the Indemnifying Party shall obtain the prior written consent of the Indemnified Party before entering into any settlement of such Third Party Claim;
provided that consent of the Indemnified Party shall not be required for any such settlement if (i) the sole relief provided is monetary damages that are paid
in full by the Indemnifying Party, (ii) such settlement does not permit any order, injunction or other equitable relief to be entered, directly or indirectly, against
the Indemnified Party and (iii) such settlement includes an unconditional release of such Indemnified Party from all liability on claims that are the subject
matter of such Third Party Claim and does not include any statement as to or any admission of fault, culpability or a failure to act by or on behalf of any
Indemnified Party.
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(e) In circumstances where the Indemnifying Party is controlling the defense of a Third Party Claim in accordance with paragraphs (b) and (c)
above, the Indemnified Party shall be entitled to participate in the defense of any Third Party Claim and to employ separate counsel of its choice for such
purpose, in which case the fees and expenses of such separate counsel shall be borne by the Indemnified Party; provided that in such event the Indemnifying
Party shall pay the fees and expenses of such separate counsel (i) incurred by the Indemnified Party prior to the date the Indemnifying Party assumes control
of the defense of the Third Party Claim or (ii) if the Indemnified Party shall reasonably conclude that (A) there is a material conflict of interest between the
Indemnifying Party and the Indemnified Party in the conduct of the defense of such claim or (B) there are specific defenses or claims available to the
Indemnified Party which are different from or additional to those available to the Indemnifying Party and which could be materially adverse to the
Indemnifying Party. In the case of the foregoing clause (ii), the Indemnifying Party shall keep the Indemnified Party reasonably informed with respect to such
Third Party Claim and cooperate with the Indemnified party in connection therewith.

(f) Each party shall cooperate, and cause their respective Affiliates to cooperate, in the defense or prosecution of any Third Party Claim and shall
furnish or cause to be furnished such records, information and testimony, and attend such conferences, discovery proceedings, hearings, trials or appeals, as
may be reasonably requested in connection therewith.

(g) Notwithstanding anything to the contrary in this Section 11.03, Section 8.05, and not this Section 11.03, shall apply with respect to any Third-
Party Claim that relates to Taxes of the Purchased Subsidiary.

Section 11.04. Direct Claim Procedures. In the event an Indemnified Party has a claim for indemnity under Section 11.02 against an Indemnifying
Party that does not involve a Third Party Claim, the Indemnified Party agrees to give prompt notice in writing of such claim to the Indemnifying Party. Such
notice shall set forth in reasonable detail such claim and the basis for indemnification (taking into account the information then available to the Indemnified
Party). The failure to so notify the Indemnifying Party shall not relieve the Indemnifying Party of its obligations hereunder, except to the extent such failure
shall have materially and adversely prejudiced the Indemnifying Party. If the Indemnifying Party does not notify the Indemnified Party within 30 days
following the receipt of a notice with respect to any such claim that the Indemnifying Party disputes its indemnity obligation to the Indemnified Party for any
Damages with respect to such claim, such Damages shall be conclusively deemed a liability of the Indemnifying Party and the Indemnifying Party shall
promptly pay to the Indemnified Party any and all Damages arising out of such claim. If the Indemnifying Party has timely disputed its indemnity obligation
for any Damages with respect to such claim, the parties shall proceed in good faith to
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negotiate a resolution of such dispute and, if not resolved through negotiations, such dispute shall be resolved by arbitration as set forth in Section 13.07.

Section 11.05. Offset Against Note. (a) Subject to Section 11.05(b), any indemnification for Damages to which any Buyer Indemnified Party is
entitled under this Agreement shall first be offset by Buyer against the total principal and accrued interest then outstanding under the Note (with the offset
amount applied to reduce accrued interest and principal in the order specified in, and otherwise in accordance with the terms of, the Note). If any claim for
indemnification is under dispute by Seller at the time of a scheduled repayment under the Note, the amount of Damages underlying the applicable claim shall
be withheld by Parent from such repayment until final resolution of the dispute and, if resolved in favor of Seller, shall be paid to Seller promptly following
such resolution with accrued interest on the terms set forth in Section 10 of the Note. To the extent that the amount of Damages payable pursuant to the
applicable indemnification claim exceeds the total principal and accrued interest then outstanding under the Note, the amount of such excess shall be paid by
Seller.

(b) Notwithstanding Section 11.05(a), to the extent the Damages payable pursuant to the applicable indemnification claim relates to (i) a breach of
covenant or agreement made or to be performed by Seller pursuant to this Agreement, (ii) an Excluded Liability or (iii) a Purchased Subsidiary Liability,
Buyer shall be entitled to offset such Damages against the Note and/or seek payment directly by Seller, in Buyer’s sole discretion.

Section 11.06. Purchase Price Adjustment. Buyer and Seller agree to treat all amounts paid by Seller or Buyer under Article 11 (including
amounts offset against the amounts payable on the Note pursuant to Section 11.05) as an adjustment to the Purchase Price for tax purposes, unless
otherwise required by Applicable Law.

Section 11.07. Calculation of Damages. (a) The amount of any Damages payable under Section 11.02 by the Indemnifying Party shall be net of any
(i) amounts actually recovered by the Indemnified Party under applicable insurance policies that were maintained by Seller prior to the Closing for the benefit
of the Business, or from any other Person alleged to be responsible therefor and (ii) Tax benefit actually realized by the Indemnified Party arising from the
incurrence or payment of any such Damages; provided that nothing herein shall require the Indemnified Party to commence litigation to recover or realize
any such amounts or Tax benefits. If the Indemnified Party receives any amounts under applicable insurance policies, or from any other Person alleged to be
responsible for any Damages, subsequent to an indemnification payment by the Indemnifying Party, then such Indemnified Party shall promptly reimburse
the Indemnifying Party for any such indemnification payment up to the amount received by the Indemnified Party, net of any expenses incurred by such
Indemnified Party in collecting such amount, but, in the case of amounts received under applicable insurance policies,
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only to the extent such payments, together with all similar amounts previously received, are in excess of the aggregate deductibles or retentions under
such insurance policies.

(b) The Indemnifying Party shall not be liable under Section 11.02 for any Damages relating to any matter to the extent that the amount of such
Damages is reflected in the calculation of Final Closing Working Capital under Section 2.09.

Section 11.08. Exclusive Remedy. Without limiting any claims arising out of the other Transaction Documents, after the Closing, except as otherwise
provided in this Agreement, the sole and exclusive recourse of the Buyer Indemnified Parties, on the one hand, and the Seller Indemnified Parties, on the
other, against the other for any Damages or claim for Damages under this Agreement shall be the indemnity set forth in this Article 11, other than in respect
of causes of action based solely on theories of fraud.

ARTICLE 12
TERMINATION

Section 12.01. Grounds for Termination. This Agreement may be terminated at any time prior to the Closing:

(a)  by mutual written agreement of Seller and Buyer;

(b) by either Seller or Buyer if the Closing shall not have been consummated on or before December 31, 2011 (the “End Date”);
provided, that the right to terminate this Agreement pursuant to this Section 12.01(b) shall not be available to any party whose breach of any
provision of this Agreement results in the failure of the Closing to be consummated on or before the End Date;

(c) by Buyer if a breach of any representation or warranty or failure to perform any covenant or agreement on the part of Seller set forth
in this Agreement shall have occurred that would cause the conditions set forth in Section 10.02(a) not to be satisfied, and such conditions are
incapable of being satisfied, by the End Date; provided that neither Parent nor Buyer is then in breach of this Agreement so as to cause any of the
conditions set forth in Section 10.01 or Section 10.03 not to be satisfied; or

(d) by Seller if a breach of any representation or warranty or failure to perform any covenant or agreement on the part of Parent or Buyer
set forth in this Agreement shall have occurred that would cause the conditions set forth in Section 10.03(a) not to be satisfied, and such
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conditions are incapable of being satisfied, by the End Date; provided that Seller is not then in breach of this Agreement so as to cause any of the
conditions set forth in Section 10.01 or Section 10.02 not to be satisfied; or

(e) by either Seller or Buyer if there shall be any Applicable Law that makes consummation of the transactions contemplated hereby
illegal or otherwise prohibited or if consummation of the transactions contemplated hereby would violate any nonappealable final order, decree or
judgment of any Governmental Authority having competent jurisdiction.

The party desiring to terminate this Agreement pursuant to Section 12.01 (other than pursuant to Section 12.01(a)) shall give notice of such
termination to the other party.

Section 12.02. Effect of Termination. If this Agreement is terminated as permitted by Section 12.01, such termination shall be without liability of
either party (or any stockholder, member, director, officer, employee, agent, consultant or representative of such party) to the other party to this Agreement;
provided that if such termination shall result from the (i) willful failure of either party to fulfill a condition to the performance of the obligations of the other
party, (ii) willful failure to perform a covenant of this Agreement or (iii) breach by either party hereto of any representation or warranty or agreement
contained herein, such party shall be fully liable for any and all Damages incurred or suffered by the other party as a result of such failure or breach. The
provisions of Sections 7.04, 13.02, 13.05, 13.06 and 13.07 and the Confidentiality Agreement shall survive any termination hereof pursuant to Section 12.01.

ARTICLE 13
MISCELLANEOUS

Section 13.01. Notices. All notices, requests and other communications to any party hereunder shall be in writing (including facsimile
transmission) and shall be given,

if to Parent or Buyer, to:

Liquidity Services, Inc.
1920 L Street NW, 6th Floor

Washington DC 20036
Attention: James E. Williams
Facsimile No.: (202) 558-6246

 
90



 
 

with a copy to:

Davis Polk & Wardwell LLP
450 Lexington Avenue
New York, New York 10017
Attention: Phillip R. Mills
Facsimile No.: (212) 701-5800

if to Seller, to:

Jacobs Trading, LLC
8096 Excelsior Boulevard
Hopkins, MN 55343
Attention: Irwin L. Jacobs
Facsimile No.: (612) 338-8118

with a copy to:

Maslon Edelman Borman & Brand, LLP
90 South 7th Street, Suite 3300
Minneapolis, MN 55402
Attention: Barry A. Gersick
Facsimile No.: (612) 642-8384

or such other address or facsimile number as such party may hereafter specify for the purpose by notice to the other parties hereto. All such notices, requests
and other communications shall be deemed received on the date of receipt by the recipient thereof if received prior to 5:00 p.m. in the place of receipt and
such day is a Business Day in the place of receipt. Otherwise, any such notice, request or communication shall be deemed not to have been received until the
next succeeding Business Day in the place of receipt.

Section 13.02. Amendments and Waivers. (a) Any provision of this Agreement may be amended or waived if, but only if, such amendment or
waiver is in writing and is signed, in the case of an amendment, by each party to this Agreement, or in the case of a waiver, by the party against whom the
waiver is to be effective.

(b) No failure or delay by any party in exercising any right, power or privilege hereunder shall operate as a waiver thereof nor shall any single or
partial exercise thereof preclude any other or further exercise thereof or the exercise of any other right, power or privilege. The rights and remedies herein
provided shall be cumulative and not exclusive of any rights or remedies provided by law.

Section 13.03. Disclosure Schedule References. The parties hereto agree that any reference in a particular Section of the Seller Disclosure Schedule
shall only be deemed to be an exception to (or, as applicable, a disclosure for purposes
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of) (a) the representations and warranties (or covenants, as applicable) of the relevant party that are contained in the corresponding Section of this Agreement
and (b) any other representations and warranties of such party that is contained in this Agreement, but only if the relevance of that reference as an exception
to (or a disclosure for purposes of) such representations and warranties would be reasonably apparent.

Section 13.04. Expenses. Except as otherwise provided herein, all costs and expenses incurred in connection with this Agreement or the other
Transaction Documents shall be paid by the party incurring such cost or expense (it being understood that any costs and expenses incurred in connection with
this Agreement or the other Transaction Documents by the Purchased Subsidiary prior to the Closing shall be borne by Seller).

Section 13.05. Successors and Assigns. The provisions of this Agreement shall be binding upon and inure to the benefit of the parties hereto and
their respective successors and assigns; provided that no party may assign, delegate or otherwise transfer any of its rights or obligations under this Agreement
without the consent of each other party hereto; except that each of Parent and Buyer may transfer or assign its rights and obligations under this Agreement, in
whole or from time to time in part, to (i) one or more of its Affiliates at any time and (ii) after the Closing Date, to any Person; provided that no such transfer
or assignment will relieve Parent or Buyer of its obligations hereunder or enlarge, alter or change any obligation of any other party hereto or due to Parent or
Buyer.

Section 13.06. Governing Law. This Agreement shall be governed by and construed in accordance with the law of the State of New York, without
regard to the conflicts of law rules of such state.

Section 13.07. Arbitration. (a) Each controversy, dispute or claim arising under, out of, in connection with, or relating to, this Agreement or the
transactions contemplated hereby, or any breach hereof of thereof (each, a “Dispute”), shall be resolved by arbitration conducted in accordance with this
Section 13.07.

(b) If any party hereto shall have a Dispute, such party may, by delivering a written demand to the other parties hereto (each, a “Demand”), submit
the Dispute to binding arbitration (the “Arbitration”) conducted in Chicago, Illinois (or such other location as the parties hereto may mutually agree) in
accordance with the United States Arbitration Act (Title 9, U.S. Code) and under the Commercial Rules of the American Arbitration Association for Large,
Complex Commercial Disputes (the “Arbitration Rules”) then in effect, and the Arbitration shall be heard and determined by a panel of three arbitrators in
accordance with such rules (except to the extent that such rules are not inconsistent with this Section 13.07, including within the required time periods). The
Demand shall set forth briefly the nature of the Dispute and the amount, if
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any, involved. The arbitration may modify the procedures set forth in the Arbitration Rules with the prior written approval of Parent and Seller.

(c) Within 10 Business Days after the receipt of the Demand by the other party(ies), each of Parent and Seller shall designate one arbitrator who
shall have experience involving complex business or legal matters, but with no prior, existing or potential material business relationship with Parent or Seller.
The two arbitrators so designated shall select a third arbitrator who shall preside over the Arbitration and who shall be similarly qualified as the two
arbitrators and shall have no prior, existing or potential material business relationship with Parent or Seller; provided that if the two arbitrators are unable to
agree upon the selection of such third arbitrator, such third arbitrator shall be designated in accordance with the Arbitration Rules.

(d) The arbitrators will decide the dispute by majority decision and in accordance with New York law. The decision shall be rendered in writing
and shall bear the signatures of at least two arbitrators. It also shall identify the members of the arbitration panel and the time and place of the award granted.
Finally, it will determine the expenses of the Arbitration and the party hereto who shall be charged therewith or the allocation of the expenses between the
parties hereto in the discretion of the panel (but, to the maximum extent permitted by Applicable Law). The Arbitration decision shall be rendered as soon as
possible, but in any event not later than 120 days after the constitution of the arbitration panel; provided that to the extent the Dispute directly relates to a
pending suit, action or proceeding involving a Third Party Claim in a court or other forum, the arbitration panel may delay the Arbitration decision until such
suit, action or proceeding has been resolved (whether by verdict, judgment, settlement or otherwise) to the extent the arbitration panel determines that the
resolution of such suit, action or proceeding would bear significantly on the resolution of the Dispute. The Arbitration decision shall be final and binding
upon both parties hereto. To the maximum extent permitted by Applicable Law, the parties hereby waive (and agree to cause their respective Affiliates to
waive) any right of appeal from any judgment rendered upon an Arbitration award, particularly including (but not limited to) appeals with respect to any
question of law.

(e) Judgment upon any award rendered by the arbitration panel may be entered in any court having jurisdiction pursuant to Section 13.13.

(f) To the maximum extent permitted by Applicable Law, the arbitration panel shall have the power or authority to grant injunctive or equitable
relief to prevent breaches of this Agreement or to enforce specifically the performance or terms and provisions hereof and thereof pursuant to Section 13.12,
but shall not have the power or authority to grant any remedies that the parties hereto have waived.
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Section 13.08. Counterparts; Effectiveness; Third Party Beneficiaries.  This Agreement may be signed in any number of counterparts, each of which
shall be an original, with the same effect as if the signatures thereto and hereto were upon the same instrument. This Agreement shall become effective when
each party hereto shall have received a counterpart hereof signed by all of the other parties hereto. Until and unless each party has received a counterpart
hereof signed by the other party hereto, this Agreement shall have no effect and no party shall have any right or obligation hereunder (whether by virtue of
any other oral or written agreement or other communication). No provision of this Agreement is intended to confer any rights, benefits, remedies, obligations
or liabilities hereunder upon any Person other than the parties hereto and their respective successors and assigns.

Section 13.09. Entire Agreement. This Agreement, the other Transaction Documents and the Confidentiality Agreement constitute the entire
agreement between the parties with respect to the subject matter of this Agreement and supersedes all prior agreements and understandings, both oral and
written, between the parties with respect to the subject matter of this Agreement.

Section 13.10. Bulk Sales Laws. Parent, Buyer and Seller each hereby waive compliance by Seller with the provisions of the “bulk sales,” “bulk
transfer” or similar laws of any state. Seller agrees to indemnify and hold Parent and Buyer harmless against any and all Damages incurred or suffered by
Parent and Buyer or any of their respective Affiliates as a result of any failure to comply with any such “bulk sales,” “bulk transfer” or similar laws.

Section 13.11. Severability. If any term, provision, covenant or restriction of this Agreement is held by a court of competent jurisdiction or other
authority to be invalid, void or unenforceable, the remainder of the terms, provisions, covenants and restrictions of this Agreement shall remain in full force
and effect and shall in no way be affected, impaired or invalidated so long as the economic or legal substance of the transactions contemplated hereby is not
affected in any manner materially adverse to any party. Upon such a determination, the parties shall negotiate in good faith to modify this Agreement so as to
effect the original intent of the parties as closely as possible in an acceptable manner in order that the transactions contemplated hereby be consummated as
originally contemplated to the fullest extent possible.

Section 13.12. Specific Performance. The parties hereto agree that irreparable damage would occur if any provision of this Agreement were not
performed in accordance with the terms hereof and that the parties shall be entitled to an injunction or injunctions to prevent breaches of this Agreement or to
enforce specifically the performance of the terms and provisions hereof. Notwithstanding anything to the contrary in Section 13.07, any party hereto may
(without first submitting such matter to dispute resolution and Arbitration under Section 13.07) apply to a court having jurisdiction pursuant to Section 13.13
to
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the extent necessary (a) to seek injunctive relief to prevent breaches of this Agreement or to enforce specifically the performance or terms and provisions
hereof (including to enforce the agreement hereunder to arbitrate), (b) to avoid the expiration of any applicable limitation period, (c) to preserve a superior
position with respect to other creditors or (d) to challenge or vacate any final judgment, award or decision of the arbitration panel pursuant to Section 13.07
on the grounds of manifest error. A court having jurisdiction pursuant to this Section 13.12 shall have jurisdiction only to the extent necessary to preserve the
parties’ rights and remedies referred to in the foregoing sentence until such time as the arbitration panel has been constituted pursuant to Section 13.07.

Section 13.13. Jurisdiction. The parties agree that any action of the type specified in Section 13.07(e) or the second sentence of Section 13.12 shall
be brought in the United States District Court for the Northern District of Illinois, so long as such court shall have subject matter jurisdiction over such action,
and each of the parties hereby irrevocably consents to the jurisdiction of such court (and of the appropriate appellate courts therefrom) in any such action and
irrevocably waives, to the fullest extent permitted by law, any objection that it may now or hereafter have to the laying of the venue of any action in any such
court or that any such action brought in any such court has been brought in an inconvenient forum; provided, however, that to the extent that the parties seek,
but the United States District Court for the Northern District of Illinois denies, subject matter jurisdiction, any such action may be brought in any court that
has jurisdiction. Process in any such action may be served on any party anywhere in the world, whether within or without the jurisdiction of any such court.
Without limiting the foregoing, each party agrees that service of process on such party as provided in Section 13.01 shall be deemed effective service of
process on such party.

Section 13.14. Obligations of Buyer; Guarantee. Parent shall take all action necessary to cause Buyer to perform its obligations under this
Agreement. For the avoidance of doubt, Parent shall have and may assert against its obligations hereunder, and Parent’s obligations hereunder shall be
subject to, any claim, right, deduction or defense of any kind that Buyer may have or may assert under this Agreement. No action or omission by Buyer shall
release Parent from its obligations under this Section 13.14. Without limiting the effect of the preceding sentence, Parent agrees that its obligations under this
Section 13.14 shall continue in effect notwithstanding the insolvency or bankruptcy of Buyer or the assignment of this Agreement by Buyer, and
notwithstanding Seller’s consent to such assignment.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed by their respective authorized officers as of the
day and year first above written.

 
PROFAR ACQUISITION PARTNERS, LLC
 

 

By: /s/ William P. Angrick, III  
 Name: William P. Angrick, III  
 Title: CEO  

 
LIQUIDITY SERVICES, INC.
 

 

By: /s/ William P. Angrick, III  
 Name: William P. Angrick, III  
 Title: Chairman and CEO  

 
JACOBS TRADING, LLC
 

 

By: /s/ Howard Grodnick  
 Name: Howard Grodnick  
 Title: President  

 

 
 

[Signature page to Asset Purchase Agreement]
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SHAREHOLDERS’ AGREEMENT
 

AGREEMENT dated as of September 1, 2011 among Liquidity Services, Inc., a Delaware corporation (“Parent”), Jacobs Trading, LLC, a
Minnesota limited liability company (“Seller”), WGD, Inc., a Minnesota corporation (“WGD”), and Irwin L. Jacobs and Howard Grodnick, each an
individual (each of Irwin L. Jacobs and Howard Grodnick, a “Principal Holder”) (Seller, WGD, each Principal Holder, and each other Person that becomes a
party to this Agreement in accordance with Article 3, collectively, the “Shareholder Parties” and, individually, a “Shareholder Party”).
 

W I T N E S S E T H:
 

WHEREAS, concurrently with the execution and delivery of this Agreement, Seller, Parent and Profar Acquisition Partners, LLC, a Delaware
limited liability company and wholly owned subsidiary of Parent (“Buyer”), are entering into the Asset Purchase Agreement dated as of the date hereof (the
“Asset Purchase Agreement”), pursuant to which Buyer has agreed to purchase from Seller, and Seller has agreed to sell to Buyer, the Business, upon the
terms and subject to the conditions set forth therein;
 

WHEREAS, upon the terms and subject to the conditions set forth in the Asset Purchase Agreement, Seller will acquire (i) 900,171 shares of Parent
Common Stock (as such number of shares may be adjusted pursuant to Section 2.12 (Adjustments) of the Asset Purchase Agreement) at the consummation of
the transactions contemplated by the Asset Purchase Agreement (the “Closing Shares”) and (ii) such additional shares of Parent Common Stock, if any, that
may be issued to Seller as part of any Earn-Out Payments made pursuant to Section 2.11 (Earn-Out Payments) of the Asset Purchase Agreement (collectively,
the “Earn-Out Shares” and, together with the Closing Shares, the “Acquired Shares”);
 

WHEREAS, WGD directly owns 74.85% of the outstanding equity interests of Seller;
 

WHEREAS, each Principal Holder, directly, and/or through one or more other Persons, indirectly owns the WGD Shares set forth on Exhibit A
opposite such Principal Holder’s name, which WGD Shares collectively represent 66.7% of the total outstanding WGD Shares and, through which, the
Principal Holders collectively indirectly control approximately 49.88% of the equity interests of Seller; and
 

WHEREAS, the parties hereto desire to enter into this Agreement to establish, among other things, certain arrangements with respect to the Acquired
Shares as well as certain restrictions on activities in respect of the Acquired
 
 

 



 
 

Shares and the conduct of the Restricted Parties (as defined below) as it relates to the Business.
 

NOW, THEREFORE, in consideration of the covenants and agreements contained herein, the parties hereto agree as follows:
 
 

ARTICLE 1
DEFINITIONS

 
Section 1.01.  Definitions Generally.  For purposes of this Agreement, terms used in this Agreement that are defined in the Asset Purchase

Agreement but not in this Agreement shall have the respective meanings ascribed to them in the Asset Purchase Agreement.
 

Section 1.02.  Certain Definitions.  (a) In addition, the following terms, as used herein, have the following meanings:
 

“Affiliate” means, with respect to any Person, any other Person directly or indirectly controlling, controlled by or under common control with such
Person; provided that, for the avoidance of doubt, no Shareholder Party shall be considered an Affiliate of Parent or any of its Subsidiaries for purposes of this
Agreement.  For the purpose of this definition, the term “control” (including, with correlative meanings, the terms “controlling”, “controlled by” and
“under common control with”), as used with respect to any Person, means the possession, directly or indirectly, of the power to direct or cause the direction
of the management and policies of such Person, whether through the ownership of voting securities, by contract or otherwise.
 

“FINRA” means the Financial Industry Regulatory Authority.
 

“Registrable Securities” means, at any time, any Acquired Shares held by Seller and any securities that may be issued or distributed in respect
thereof because of stock splits, stock dividends, reclassifications, recapitalizations, mergers, consolidations or similar events.  As to any particular Registrable
Securities, such Acquired Shares shall cease to be Registrable Securities upon the earlier of (i) the date such Acquired Shares have been sold or otherwise
transferred by Seller, (ii) the date such Acquired Shares are no longer outstanding or (iii) the date such Acquired Shares have become freely tradeable
pursuant to Rule 144.
 

“Registration Expenses” means all expenses incident to Parent’s performance of or compliance with Article 4, including (i) all registration, listing,
qualification and filing fees (including FINRA filing fees), (ii) fees and disbursements of counsel for Parent, (iii) accounting fees, (iv) blue sky fees and
expenses (including counsel fees in connection with the preparation of a blue sky
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memorandum and legal investment survey), (v) all printing, distributing, mailing and delivery expenses for any registration statement, prospectus, transmittal
letters, securities certificates and other documents relating to Parent’s performance of or compliance with Article 4, (vi) the expenses incurred in connection
with making road show presentations and holding meetings with potential investors to facilitate the distribution, (vii) underwriter fees, excluding discounts
and commissions, and any other expenses which are customarily borne by the issuer or seller of securities in a public equity offering and (viii) all internal
expenses of Parent (including all salaries and expenses of officers and employees performing legal or accounting duties).  Registration Expenses shall not
include any Selling Expenses, which shall be paid in all events by Seller.
 

“Rule 144” means Rule 144 (or any successor provisions) under the 1933 Act.
 

“Seller Equity Interests” means (i) the membership or other equity interests of Seller and (ii) any securities convertible into or exchangeable or
exercisable for membership or other equity interests of Seller.
 

 “Transfer” means, with respect to any Acquired Share, any transfer, sale, conveyance, assignment, gift, hypothecation, pledge or other disposition,
whether voluntary or by operation of law, of such Acquired Share.   The term “Transfer” used as a verb shall have a corresponding meaning.
 

“WGD Shares” means the shares, par value $0.01, of common stock of WGD.
 

(b) Each of the following terms is defined in the Section set forth opposite such term:
 

Term Section
Acquired Shares Recitals
Asset Purchase Agreement Recitals
Backstop Cap 5.03(b)
Backstop Percentage 5.03(b)
Buyer Recitals
Closing Shares Recitals
Confidential Information 5.01(b)
Demand Registration 4.01(a)
Earn-Out Shares Recitals
Hedging Arrangement 3.02(b)
Indemnified Party 4.06
Indemnifying Party 4.06
Inspectors 4.03(g)
Losses 4.04
Maximum Offering Size 4.01(c)
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Term Section
Parent Preamble
Piggyback Registration 4.02(a)
Principal Holder Preamble
Pro Rata Share 5.03
Records 4.03(g)
Restricted Party 5.03(b)
Restricted Period 5.02(a)
Restriction Termination Date 3.02(a)
Seller Preamble
Selling Expenses 4.01(b)
Shareholder Party Preamble
Specified Payment Backstop Notice 5.03
Specified Payment Obligation 5.03
WGD Preamble

 
Section 1.03.  Other Definitional and Interpretative Provisions.  The words “hereof”, “herein” and “hereunder” and words of like import used in this

Agreement shall refer to this Agreement as a whole and not to any particular provision of this Agreement.  The captions herein are included for convenience
of reference only and shall be ignored in the construction or interpretation hereof.  References to Articles, Sections and Exhibits are to Articles, Sections and
Exhibits of this Agreement unless otherwise specified.  All Exhibits annexed hereto or referred to herein are hereby incorporated in and made a part of this
Agreement as if set forth in full herein.  Any capitalized terms used in any Exhibit but not otherwise defined therein, shall have the meaning as defined in this
Agreement.  Any singular term in this Agreement shall be deemed to include the plural, and any plural term the singular.  Whenever the words “include”,
“includes” or “including” are used in this Agreement, they shall be deemed to be followed by the words “without limitation”, whether or not they are in fact
followed by those words or words of like import.  “Writing”, “written” and comparable terms refer to printing, typing and other means of reproducing words
(including electronic media) in a visible form.  References to any statute shall be deemed to refer to such statute as amended from time to time and to any
rules or regulations promulgated thereunder.  References to any agreement or contract are to that agreement or contract as amended, modified or
supplemented from time to time in accordance with the terms hereof and thereof.  References from or through any date mean, unless otherwise specified,
from and including or through and including, respectively.  References to “law”, “laws” or to a particular statute or law shall be deemed also to include any
and all Applicable Law.
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ARTICLE 2
REPRESENTATIONS AND WARRANTIES

 
Section 2.01.  Representations and Warranties of each Shareholder Party.  Each Shareholder Party (other than Seller whose representations and

warranties to Parent are included in the Asset Purchase Agreement) represents and warrants, severally as to itself but not jointly with any other Shareholder
Party, to Parent that:
 

(a) Existence and Power.  Such Shareholder Party, if it is a corporation, partnership, limited liability company, trust or other entity, is an entity duly
organized, validly existing and in good standing under the laws of its jurisdiction of organization, with all organizational powers and all material
governmental licenses, authorizations, permits, consents and approvals required to carry on its business as now conducted.
 

(b) Authorization.  If such Shareholder Party is not an individual, the execution, delivery and performance by such Shareholder Party of this
Agreement and the consummation by such Shareholder Party of the transactions contemplated hereby are within the organizational powers of such
Shareholder Party and have been duly authorized by all necessary action on the part of such Shareholder Party.  If such Shareholder Party is an individual, he
or she has full legal capacity, right and authority to execute and deliver this Agreement and to perform his or her obligations hereunder.  This Agreement
constitutes a valid and binding agreement of such Shareholder Party enforceable against such Shareholder Party in accordance with its terms (subject to
applicable bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and other laws affecting creditors’ rights generally and general principles
of equity).
 

(c) Noncontravention.  The execution, delivery and performance by such Shareholder Party of this Agreement and the consummation of the
transactions contemplated hereby do not and will not (i) if such Shareholder Party is not an individual, violate the certificate of incorporation or bylaws,
instrument of trust, partnership agreement, operating agreement or other formation or governing documents of such Shareholder Party, (ii) violate any
Applicable Law, or (iii) require any consent or other action by any Person under, constitute a default under, or give rise to any right of termination,
cancellation or acceleration or to a loss of any benefit to which such Shareholder Party or Jacobs Management Corporation is entitled under any provision of
any agreement or other instrument binding on such Shareholder Party or Jacobs Management Corporation.
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(d) Governmental Authorization.  The execution, delivery and performance of this Agreement by such Shareholder Party and the consummation of
the transactions contemplated hereby do not and will not require any action by or in respect of, or filing with, any Governmental Authority.
 

(e) Ownership.  (i) In the case of WGD, as of the date hereof and as of the Closing Date, (A) WGD is the record and beneficial owner of 7,381,133
limited liability company interests of Seller, free and clear of any Lien and any other limitation or restriction, other than those created by this Agreement or
the Seller LLC Agreement, representing 74.85% of the outstanding limited liability company interests of Seller, and (B) except for such limited liability
company interests, WGD does not own beneficially or of record any Seller Equity Interests.
 

(ii) In the case of each Principal Holder, as of the date hereof and as of the Closing Date, (A) except through WGD, such Principal Holder
does not own, beneficially or of record, any Seller Equity Interests and (B)(1) such Principal Holder is the record and beneficial owner of the WGD
Shares set forth on Exhibit A opposite such Principal Holder’s name, representing the percentage of the outstanding WGD Shares set forth on
Exhibit A opposite such Principal Holder’s name, and (2) except for such WGD Shares, such Principal Holder does not own beneficially or of record
any WGD Shares.

 
(f) Litigation.  There is no action, suit, investigation or proceeding pending or, to the knowledge of such Shareholder Party, threatened against such

Shareholder Party that questions the validity of this Agreement or any action taken or to be taken by such Shareholder Party in connection with this
Agreement.
 

(g) Opportunity to Review; Reliance.  Such Shareholder Party has had the opportunity to review this Agreement and the Asset Purchase
Agreement with counsel of his or its own choosing.  Such Shareholder Party understands and acknowledges that Parent and Buyer are entering into the Asset
Purchase Agreement in reliance upon such Shareholder Party’s execution, delivery and performance of this Agreement.  Each Shareholder Party understands
and acknowledges that the Asset Purchase Agreement governs the terms of the purchase and sale of the Purchased Assets and the assumption of the Assumed
Liabilities and the other transactions contemplated thereby.
 

Section 2.02.  Representations and Warranties of Parent.  Parent represents and warrants to each Shareholder Party that:
 

(a) Existence and Power.  Parent is a corporation duly incorporated, validly existing and in good standing under the laws of Delaware, with all
organizational powers and all material governmental licenses, authorizations, permits, consents and approvals required to carry on its business as now
conducted.
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(b) Authorization.  The execution, delivery and performance by Parent of this Agreement and the consummation of the transactions contemplated
hereby are within the corporate powers of Parent and have been duly authorized by all necessary action on the part of Parent.  This Agreement constitutes a
valid and binding agreement of Parent enforceable against Parent in accordance with its terms (subject to applicable bankruptcy, insolvency, fraudulent
transfer, reorganization, moratorium and other laws affecting creditors’ rights generally and general principles of equity).
 

(c) Noncontravention.  The execution, delivery and performance by Parent of this Agreement and the consummation of the transactions
contemplated hereby do not and will not (i) violate Parent’s certificate of incorporation or bylaws, (ii) assuming compliance with the matters referred to in
Section 2.02(d), violate any Applicable Law, or (iii) require any consent or other action by any Person under, constitute a default under, or give rise to any
right of termination, cancellation or acceleration or to a loss of any benefit to which Parent or any of Parent’s Affiliates is entitled under any provision of any
agreement or other instrument binding on Parent or any such Affiliate of Parent.
 

(d) Governmental Authorization.  The execution, delivery and performance of this Agreement by Parent and the consummation of the transactions
contemplated hereby do not and will not require any action by or in respect of, or filing with, any Governmental Authority other than (i) in compliance with
any applicable requirements of the HSR Act; (ii) compliance by Parent with any applicable requirements of the 1934 Act and 1933 Act; and (iii) filing by
Parent of requisite NASDAQ notices and/or applications for the issuance and sale of the shares of Parent Common Stock under the Asset Purchase
Agreement.
 

(e) Litigation.  There is no action, suit, investigation or proceeding pending or, to the knowledge of Parent, threatened against Parent that questions
the validity of this Agreement or any action taken or to be taken by Parent in connection with this Agreement.
 
 

ARTICLE 3
RESTRICTIONS ON TRANSFER; LEGENDS

 
Section 3.01.  General Restrictions on Transfer.  Notwithstanding anything herein to the contrary, each Shareholder Party agrees that it shall not

Transfer any Acquired Shares, except in compliance with the 1933 Act, any other applicable non-U.S. or state securities or “blue sky” laws, and the terms and
conditions of this Agreement.
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Section 3.02.  Restrictions on Transfers Prior to the Restriction Termination Date.  (a) From and after the Closing until the date that is six months
following the Closing Date (the “Restriction Termination Date”), Seller shall not Transfer any Acquired Shares (or solicit any offers in respect of any
Transfer thereof).
 

(b) From and after the date hereof until the Restriction Termination Date, no Shareholder Party shall, nor shall such Shareholder Party permit any
of its Affiliates to:
 

(i) Transfer, whether voluntarily or by operation of law, any stock, partnership interest, membership interest or any other ownership or
equity interest in any entity that is a direct or indirect beneficial or record owner of any Acquired Share (including any disposition by means of a
merger, consolidation or similar transaction) or any other transaction that has the economic effect, in whole or in part, of a Transfer of an Acquired
Share (including the designation of any beneficiary of any trust that is a direct or indirect beneficial or record owner of any Acquired Share); or

 
(ii) directly or indirectly, sell or otherwise dispose of any economic or participation interest in any Acquired Share, or enter into any

hedging or other contractual or financial arrangement that transfers to another, in whole or in part, any of the economic consequences of ownership
of any Acquired Share (including any swap, option, put, call, straddle or other derivative, whether or not settlable in kind or in cash), or enter into
any agreement or commitment to do any of the foregoing (the foregoing, a “Hedging Arrangement”).

 
Section 3.03.  Transfers of Acquired Shares Following the Restriction Termination Date.  Following the Restriction Termination Date, no

Shareholder Party shall effect a Transfer of any Acquired Shares, other than:
 

(a) a sale effected pursuant to and within the exemptions of Rule 144, after the completion of which the transferred Acquired Shares shall no
longer be subject to the provisions of this Agreement;
 

(b) pursuant to a registration of such Acquired Shares effected in accordance with Article 4 of this Agreement, after the completion of which the
transferred Acquired Shares shall no longer be subject to the provisions of this Agreement; or
 

(c) any other Transfer effected in compliance with Section 3.01 so long as, in the case of this clause (c), prior to such Transfer, the transferee (other
than a Shareholder Party already party to this Agreement) executes a Joinder Agreement substantially in the form attached hereto as Exhibit B hereto agreeing
to be bound by, subject to, and entitled to the benefits under, the provisions of this Section
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3.03, Section 3.01, Sections 3.04 through 3.08 and Article 7 as a “Shareholder Party” hereunder; provided that no such Transfer shall relieve the transferring
Shareholder Party (which shall remain subject to the provisions of, and a party to, this Agreement) from any of its obligations hereunder.
 

Section 3.04.  Policy on Insider Trading and Reporting.  Each Shareholder Party who is an employee or consultant of Parent or any of its
Subsidiaries, shall be subject to the applicable provisions of Parent’s policies on insider trading and reporting compliance as in effect at such time (a copy of
which will be provided by Parent to any such Shareholder Party promptly upon written request) with respect to the Acquired Shares owned beneficially or of
record by such Shareholder Party.
 

Section 3.05.  Legends on Acquired Shares.  (a) In addition to any other legend that may be required, each certificate or book-entry representing
Acquired Shares shall bear a legend in substantially the following form:
 

THIS SECURITY HAS NOT BEEN REGISTERED UNDER THE U.S. SECURITIES ACT OF 1933, AS AMENDED, OR ANY
NON-U.S. OR STATE SECURITIES LAWS AND MAY NOT BE OFFERED, SOLD, PLEDGED OR OTHERWISE
TRANSFERRED EXCEPT IN COMPLIANCE THEREWITH.  THIS SECURITY IS ALSO SUBJECT TO ADDITIONAL
RESTRICTIONS ON TRANSFER AS SET FORTH IN THE SHAREHOLDERS’ AGREEMENT DATED AS OF SEPTEMBER
1, 2011, AS AMENDED FROM TIME TO TIME, COPIES OF WHICH MAY BE OBTAINED UPON REQUEST FROM
LIQUIDITY SERVICES, INC. OR ANY SUCCESSOR THERETO, AND THIS SECURITY MAY NOT BE OFFERED, SOLD,
PLEDGED OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE THEREWITH.

 
(b) In connection with any sale or disposition of any Acquired Shares by any Shareholder Party in compliance with this Agreement and pursuant

to Rule 144, pursuant to a registration effected in accordance with Article 4 or pursuant to any other exemption under the 1933 Act such that the purchaser
acquires freely tradable shares, Parent shall, following the submission of such evidence (including customary representation letters and opinions of counsel)
as may be reasonably requested by Parent and the transfer agent for the Parent Common Stock to determine that such legends are no longer required for
purposes of applicable securities law, use its reasonable best efforts to cause the transfer agent for the Parent Common Stock to issue replacement certificates
or book entries
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representing the Acquired Shares sold or disposed of without the first sentence of the legend required by Section 3.05(a) endorsed thereon.
 

(c) If any Acquired Shares are sold or disposed of in accordance with Section 3.03(a) or (b), Parent shall, upon the written request of the holder
thereof, use its reasonable best efforts to cause the transfer agent for the Parent Common Stock to issue replacement certificates or book entries representing
the Acquired Shares sold or disposed of without the second sentence of the legend required by Section 3.05(a) endorsed thereon.
 

Section 3.06.  Notice of Transfers.  Each Shareholder Party shall give Parent written notice as soon as possible of any Transfers of Acquired Shares
by such Shareholder Party (i) made in accordance with Section 3.03(a) or (ii) made in accordance with Section 3.03(c) to the extent no Joinder Agreement is
required to be delivered pursuant to such Section because the transferee is a Shareholder Party already party to this Agreement, which notice shall set forth, in
each case, the number of Acquired Shares Transferred, and in the case of clause (ii), the identity of the transferee.
 

Section 3.07.  Rule 144 Reporting.  For a period of one year after the date hereof, Parent agrees to use its reasonable best efforts to:
 

(a) make and keep current public information available, within the meaning of Rule 144 at all times;
 

(b) file with the SEC, in a timely manner, all reports and other documents required of Parent under the 1933 Act and 1934 Act; and
 

(c) furnish to any Restricted Party as promptly as practicable upon request (i) a written statement by Parent as to its compliance with the reporting
requirements of Rule 144 and the 1934 Act, (ii) a copy of the most recent annual or quarterly report of Parent and (iii) such other reports and documents as
such Restricted Party may reasonably request to enable it to Transfer Acquired Shares without registration under the 1933 Act within the limitation of the
exemptions provided by Rule 144.
 

Section 3.08.  Invalidity of Prohibited Transfers.  Any attempt to Transfer any Acquired Shares not in compliance with this Agreement shall be null
and void, and Parent shall not, and shall cause any transfer agent for the Parent Common Stock not to, give any effect in Parent’s stock records to such
attempted Transfer.
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ARTICLE 4
REGISTRATION RIGHTS

 
Section 4.01.  Demand Registration.  (a) If at any time following the Restriction Termination Date, Parent shall receive a request from Seller that

Parent effect the registration under the 1933 Act of all or any portion of the Registrable Securities, and specifying the intended method of disposition thereof
and the number of Registrable Securities requested to be registered (such request, a “Demand Registration”), then Parent shall use its reasonable efforts to
effect, as promptly as practicable, the registration under the 1933 Act of all such Registrable Securities for which Seller has requested registration in
accordance with the registration procedures set forth in Section 4.03.  Parent shall not be obligated to effect more than one Demand Registration; provided,
however, that (i) if at the time any Earn-Out Shares are issued to Seller as part of the 2012 Earn-Out Payment, Seller shall have previously exercised its
Demand Registration, Seller shall have the right to request one additional Demand Registration and (ii) if at the time any Earn-Out Shares are issued to Seller
as part of the 2013 Earn-Out Payment, Seller shall have previously exhausted all Demand Registrations available to Seller hereunder, Seller shall have the
right to request one additional Demand Registration.  Seller may, at any time prior to the effective date of the registration statement relating to such Demand
Registration, revoke such request by providing a written notice to Parent revoking such request.  Any Demand Registration so revoked prior to the effective
date of the applicable registration statement shall not count as a Demand Registration so long as Seller promptly reimburses Parent for all Registration
Expenses incurred in respect of such revoked Demand Registration.
 

(b) Parent shall be liable for and pay all Registration Expenses in connection with any Demand Registration, subject to the final sentence of the
preceding paragraph.  All Selling Expenses incurred in connection with any Demand Registration shall be borne by Seller.  “Selling Expenses” means all
discounts, selling commissions and stock transfer taxes applicable to the sale of Registrable Securities and fees and disbursements of counsel for Seller.
 

(c) If a Demand Registration involves an underwritten offering and the managing underwriter advises Parent and Seller that, in its reasonable
opinion, the number of shares of Registrable Securities proposed to be included in the Demand Registration exceeds the largest number of shares that can be
sold without having an adverse effect on such offering, including the price at which such shares can be sold (the “Maximum Offering Size”), Parent shall
include in such registration only the number of Registrable Securities requested by Seller to be included up to the Maximum Offering Size.
 

(d) Parent shall be entitled to include in any Demand Registration, for its own account or for the account of any other Person, any additional Parent
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securities that it so elects; provided, that if such Demand Registration is being underwritten and the managing underwriter advises Parent and Seller that, in its
reasonable opinion, the aggregate number of securities proposed to be included in the Demand Registration exceeds the Maximum Offering Size, Parent shall
include in such registration, in the following priority, up to the Maximum Offering Size:
 

(i) first, so much of the Registrable Securities proposed to be registered for the account of Seller as would not cause the offering to
exceed the Maximum Offering Size;

 
(ii) second, all additional securities proposed to be registered for the account of Parent; and

 
(iii) third, any securities proposed to be registered for the account of any other Persons with such priorities among them as Parent shall

determine.
 

(e)  Upon notice to Seller, Parent may postpone effecting a Demand Registration pursuant to this Section 4.01 on one occasion during any period
of 12 consecutive months for a reasonable time specified in the notice but not exceeding 180 days, if Parent notifies Seller that, in the good faith judgment of
the board of directors of Parent (in consultation with legal counsel), such Demand Registration and offering would reasonably be expected to materially and
adversely affect or materially interfere with any bona fide material financing of Parent or any material transaction under consideration by Parent or would
require disclosure of information that has not been, and is not otherwise required to be, disclosed to the public, the premature disclosure of which would
adversely affect Parent.  Seller shall keep confidential any communications received by it from Parent regarding any such postponement.
 

Section 4.02.  Piggyback Registration.  (a) If at any time following the Restriction Termination Date, Parent proposes to register any Parent
securities under the 1933 Act (other than a registration on Form S-8, S-4 or F-4, or any successor forms, relating to Parent securities issuable upon exercise of
employee stock options or in connection with any employee benefit or similar plan of Parent or in connection with a direct or indirect acquisition by Parent of
another Person, and other than a “shelf” registration pursuant to a registration statement filed with the SEC in accordance with and pursuant to Rule 415
promulgated under the 1933 Act), whether or not for sale for its own account, to the extent that Seller owns Registrable Securities and remains entitled to
request Demand Registration pursuant to Section 4.01, Parent shall each such time give prompt notice to Seller at least 5 Business Days prior to the
anticipated filing date of the registration statement relating to such registration, which notice shall set forth Seller’s rights under this Section 4.02 and shall
offer Seller the opportunity to include in such registration statement the number of Registrable Securities of the same class or
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series as those proposed to be registered as Seller may request (a “Piggyback Registration”), subject to the provisions of Section 4.02(b).  Upon the request
of Seller made within 2 Business Days after the receipt of notice from Parent (which request shall specify the number of Registrable Securities intended to be
registered by Seller), Parent shall use its reasonable efforts to effect the registration under the 1933 Act of all Registrable Securities that Seller has been so
requested to register by Seller, to the extent requisite to permit the disposition of such Registrable Securities; provided that (i) if such registration involves an
underwritten offering, Seller must sell its Registrable Securities to the underwriters selected as provided in Section 4.03(f)(ii) on the same terms and
conditions as apply to Parent, and (ii)  if, at any time after giving notice of its intention to register any Parent securities pursuant to this Section 4.02(a) and
prior to the effective date of the registration statement filed in connection with such registration, Parent shall determine for any reason not to register such
securities, Parent shall give notice to Seller and, thereupon, shall be relieved of its obligation to register any Registrable Securities in connection with such
registration.  No registration effected under this Section 4.02 shall relieve Parent of its obligations to effect a Demand Registration to the extent required by
Section 4.01.  Parent shall pay all Registration Expenses in connection with each Piggyback Registration.  All Selling Expenses incurred in connection with
any Piggyback Registration shall be borne by Seller.
 

(b) If a Piggyback Registration involves an underwritten offering and the managing underwriter advises Parent and Seller that, in its reasonable
opinion, the aggregate number of securities proposed to be included in such registration exceeds the Maximum Offering Size, Parent shall include in such
registration, in the following priority, up to the Maximum Offering Size:
 

(i) first, so much of the securities proposed to be registered for the account of Parent as would not cause the offering to exceed the
Maximum Offering Size; and

 
(ii) second, all Registrable Securities requested to be included in such registration by Seller pursuant to Section 4.02 and any securities

proposed to be registered for the account of any other Persons with such priorities among them as Parent shall determine.
 

Section 4.03.  Registration Procedures.  Whenever Seller requests that any Registrable Securities be registered pursuant to Sections 4.01 or 4.02,
subject to the provisions of such Sections, Parent shall use its reasonable efforts to effect the registration and the sale of such Registrable Securities in
accordance with the intended method of disposition thereof as promptly as practicable, and, in connection with any such request:
 

(a) Parent shall, as promptly as practicable prepare and file with the SEC a registration statement on Form S-3 (provided that Parent is eligible to
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effect such registration on Form S-3 at such time, and if Parent is not then eligible to effect such registration on Form S-3 at such time, such other form for
which Parent then qualifies for which counsel for Parent shall deem appropriate, and provided further that nothing in this Article 4 or otherwise in this
Agreement shall require Parent to effect a “shelf” registration pursuant to Rule 415 promulgated under the 1933 Act), or, at Parent’s election, designate an
existing registration statement filed with the SEC to cover such Registrable Securities, and use its reasonable efforts to (i) cause such registration statement to
become or be declared effective by the SEC promptly after the receipt of written notice from the SEC (A) that it will not review the registration statement or
(B) that it has completed its review of and has no additional comments to the registration statement or further requirements that would preclude Parent from
requesting that the registration statement be declared effective, and (ii) remain effective for a period of 180 calendar days (or such shorter period in which all
of the Registrable Securities of Seller included in such registration statement shall have actually been sold thereunder).
 

(b) Prior to filing a registration statement or prospectus or any amendment or supplement thereto, Parent shall, if requested, furnish to Seller and
each underwriter, if any, copies of such registration statement as proposed to be filed, and thereafter Parent shall furnish to Seller and any such underwriter
such number of copies of such registration statement, each amendment and supplement thereto (in each case including all exhibits thereto and documents
incorporated by reference therein), the prospectus included in such registration statement (including each preliminary prospectus and any summary
prospectus) and any other prospectus filed under Rule 424, Rule 430A, Rule 430B or Rule 430C under the 1933 Act and such other documents as Seller or
any such underwriter may reasonably request in order to facilitate the disposition of the Registrable Securities of Seller.  Seller shall have the right to request
that Parent modify any information contained in such registration statement, amendment and supplement thereto pertaining to Seller, and Parent shall use its
reasonable efforts to comply with such request; provided, however, that Parent shall not have any obligation to so modify any information if Parent reasonably
expects that doing so would cause the prospectus to contain an untrue statement of a material fact or omit to state any material fact required to be stated
therein or necessary to make the statements therein not misleading.
 

(c) After the filing of the registration statement, Parent shall (i) cause the related prospectus to be supplemented by any required prospectus
supplement, and, as so supplemented, to be filed pursuant to Rule 424 under the 1933 Act, (ii) comply with the provisions of the 1933 Act with respect to the
disposition of all securities covered by such registration statement during the applicable period in accordance with the intended methods of disposition by
Seller thereof set forth in such registration statement or supplement to such prospectus and (iii) promptly notify Seller of any stop order issued or threatened
by the SEC or any state
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securities commission and take all reasonable actions required to prevent the entry of such stop order or to remove it if entered.
 

(d) Parent shall use its reasonable efforts to (i) register or qualify the Registrable Securities covered by such registration statement under such
other securities or “blue sky” laws of such jurisdictions in the United States as Seller reasonably (in light of Seller’s intended plan of distribution) requests
and (ii) cause such Registrable Securities to be registered with or approved by such other governmental agencies or authorities as may be necessary by virtue
of the business and operations of Parent and do any and all other acts and things that may be reasonably necessary or advisable to enable Seller to
consummate the disposition of its Registrable Securities, provided that Parent shall not be required to (A) qualify generally to do business in any jurisdiction
where it would not otherwise be required to qualify but for this Section 4.03(d), (B) subject itself to taxation in any such jurisdiction or (C) consent to general
service of process in any such jurisdiction.
 

(e) Parent shall notify Seller, at any time when a prospectus relating thereto is required to be delivered under the 1933 Act, of the occurrence of an
event requiring the preparation of a supplement or amendment to such prospectus so that, as thereafter delivered to the purchasers of such Registrable
Securities, such prospectus will not contain an untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary to
make the statements therein not misleading and promptly prepare and make available to Seller and file with the SEC any such supplement or amendment.
 

(f) (i) Seller shall have the right to select an underwriter or underwriters in connection with any public offering resulting from the exercise by
Seller of a Demand Registration and (ii) Parent shall have the right to select an underwriter or underwriters in connection with any other public offering
resulting from a registration effected pursuant to this Agreement.  In connection with any public offering, Parent shall enter into customary agreements
(including an underwriting agreement in customary form) and take such all other actions as are reasonably required in order to expedite or facilitate the
disposition of such Registrable Securities in any such public offering, including the engagement of a “qualified independent underwriter” in connection with
the qualification of the underwriting arrangements with FINRA.
 

(g) Upon execution of confidentiality agreements in form and substance satisfactory to Parent, Parent shall make available for inspection by Seller
and any underwriter participating in any disposition pursuant to a registration statement being filed by Parent pursuant to this Section 4.03 and any attorney,
accountant or other professional retained by Seller or any such underwriter (collectively, the “Inspectors”), all financial and other records, pertinent corporate
documents and properties of Parent (collectively, the “Records”) as shall be reasonably necessary
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or desirable to enable them to exercise their due diligence responsibility, and cause Parent’s officers, directors and employees to supply all information
reasonably requested by any Inspectors in connection with such registration statement.  Records that Parent determines, in good faith, to be confidential and
that it notifies the Inspectors are confidential shall not be disclosed by the Inspectors unless (i) the disclosure of such Records is necessary to avoid or correct
a misstatement or omission in such registration statement or (ii) the release of such Records is ordered pursuant to a subpoena or other order from a court of
competent jurisdiction.  Seller agrees that information obtained by it as a result of such inspections shall be deemed confidential and shall not be used by it or
its Affiliates as the basis for any market transactions in the Registrable Securities unless and until such information is made generally available to the public.
Seller further agrees that, upon learning that disclosure of such Records is sought in a court of competent jurisdiction, it shall give notice to Parent and allow
Parent at its expense, to undertake appropriate action to prevent disclosure of the Records deemed confidential.
 

(h) Parent shall furnish to Seller and to each underwriter, if any, a signed counterpart, addressed to Seller or such underwriter, of (i) an opinion or
opinions of counsel to Parent and (ii) a comfort letter or comfort letters from Parent’s independent public accountants, each in customary form and covering
such matters of the kind customarily covered by opinions or comfort letters, as the case may be, as Seller or the managing underwriter therefor reasonably
requests.
 

(i) Parent shall otherwise use its reasonable efforts to comply with all applicable rules and regulations of the SEC, and make available to its
securityholders, as soon as reasonably practicable, an earnings statement or such other document that shall satisfy the provisions of Section 11(a) of the 1933
Act and the requirements of Rule 158 thereunder.
 

(j) Parent may require Seller promptly to furnish in writing to Parent such information regarding the distribution of the Registrable Securities as
Parent may from time to time reasonably request and such other information as may be legally required in connection with such registration.
 

(k) Seller agrees that, upon receipt of any notice from Parent of the happening of any event of the kind described in Section 4.03(e), Seller shall
forthwith discontinue disposition of Registrable Securities pursuant to the registration statement covering such Registrable Securities until Seller’s receipt of
the copies of the supplemented or amended prospectus contemplated by Section 4.03(e), and, if so directed by Parent, Seller shall deliver to Parent all copies,
other than any permanent file copies then in Seller’s possession, of the most recent prospectus covering such Registrable Securities at the time of receipt of
such notice.  If Parent shall give such notice, Parent shall extend the period during which such registration statement shall be maintained effective (including
the
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period referred to in Section 4.03(a)) by the number of days during the period from and including the date of the giving of notice pursuant to Section 4.03(e)
to the date when Parent shall make available to Seller a prospectus supplemented or amended to conform with the requirements of Section 4.03(e).
 

(l) Parent shall have appropriate officers of Parent (i) prepare and make presentations at any “road shows” and before analysts and rating agencies,
as the case may be, (ii) take other actions to obtain ratings for any Registrable Securities and (iii) otherwise use their reasonable efforts to cooperate as
reasonably requested by the underwriters in the offering, marketing or selling of the Registrable Securities.
 

Section 4.04.  Indemnification by Parent.  Parent agrees to indemnify and hold harmless Seller, its officers, directors, employees, partners and agents,
and each Person, if any, who controls Seller within the meaning of Section 15 of the 1933 Act or Section 20 of the 1934 Act from and against any and all
losses, claims, damages, liabilities and expenses (including reasonable expenses of investigation and reasonable attorneys’ fees and expenses) (“Losses”)
caused by or relating to any untrue statement or alleged untrue statement of a material fact contained in any registration statement or prospectus relating to the
Registrable Securities (as amended or supplemented if Parent shall have furnished any amendments or supplements thereto) or any preliminary prospectus or
free writing prospectus (as defined in Rule 405 under the 1933 Act), or caused by or relating to any omission or alleged omission to state therein a material
fact required to be stated therein or necessary to make the statements therein not misleading, except insofar as such Losses are caused by or related to any
such untrue statement or omission or alleged untrue statement or omission so made based upon information furnished to Parent by Seller or on Seller’s behalf
expressly for use therein.  Parent also agrees to indemnify any underwriters of the Registrable Securities, their officers and directors and each Person who
controls such underwriters within the meaning of Section 15 of the 1933 Act or Section 20 of the 1934 Act on substantially the same basis as that of the
indemnification of Seller provided in this Section 4.04.  As a condition to including Registrable Securities in any registration statement filed in accordance
with Article 4, Parent may require that it shall have received an undertaking reasonably satisfactory to it from any underwriter to indemnify and hold it
harmless to the extent customarily provided by underwriters with respect to similar securities.
 

Section 4.05.  Indemnification by Seller.  Seller agrees to indemnify and hold harmless Parent, its officers, directors and agents and each Person, if
any, who controls Parent within the meaning of either Section 15 of the 1933 Act or Section 20 of the 1934 Act to the same extent as the foregoing indemnity
from Parent to Seller, but only with respect to information furnished by Seller or on Seller’s behalf expressly for use in any registration statement or
prospectus relating to the Registrable Securities, or any amendment or supplement thereto, or
 
 

17



 
 

any preliminary prospectus.  Seller also agrees to indemnify and hold harmless underwriters of the Registrable Securities, their officers and directors and each
Person who controls such underwriters within the meaning of either Section 15 of the 1933 Act or Section 20 of the 1934 Act on substantially the same basis
as that of the indemnification of Parent provided in this Section 4.05.  Seller shall not be liable under this Section 4.05 for any Losses in excess of the net
proceeds realized by Seller in the sale of Registrable Securities of Seller to which such Losses relate.
 

Section 4.06.  Conduct of Indemnification Proceedings.  If any proceeding (including any governmental investigation) shall be instituted involving
any Person in respect of which indemnity may be sought pursuant to this Article 4, such Person (an “Indemnified Party”) shall promptly notify the Person
against whom such indemnity may be sought (the “Indemnifying Party”) in writing and the Indemnifying Party shall assume the defense thereof, including
the employment of counsel reasonably satisfactory to such Indemnified Party, and shall assume the payment of all fees and expenses; provided that the failure
of any Indemnified Party so to notify the Indemnifying Party shall not relieve the Indemnifying Party of its obligations hereunder except to the extent that the
Indemnifying Party is materially prejudiced by such failure to notify.  In any such proceeding, any Indemnified Party shall have the right to retain its own
counsel, but the fees and expenses of such counsel shall be at the expense of such Indemnified Party unless (i) the Indemnifying Party and the Indemnified
Party shall have mutually agreed to the retention of such counsel or (ii) in the reasonable judgment of such Indemnified Party representation of both parties by
the same counsel would be inappropriate due to actual or potential differing interests between them.  It is understood that, in connection with any proceeding
or related proceedings in the same jurisdiction, the Indemnifying Party shall not be liable for the reasonable fees and expenses of more than one separate firm
of attorneys (in addition to any local counsel) at any time for all such Indemnified Parties, and that all such fees and expenses shall be reimbursed as they are
incurred.  In the case of any such separate firm for the Indemnified Parties, such firm shall be designated in writing by the Indemnified Parties.  The
Indemnifying Party shall not be liable for any settlement of any proceeding effected without its prior written consent, but if settled with such consent, or if
there be a final judgment for the plaintiff, the Indemnifying Party shall indemnify and hold harmless such Indemnified Parties from and against any loss or
liability (to the extent stated above) by reason of such settlement or judgment.  Without the prior written consent of the Indemnified Party, no Indemnifying
Party shall effect any settlement of any pending or threatened proceeding in respect of which any Indemnified Party is or could have been a party and
indemnity could have been sought hereunder by such Indemnified Party, unless such settlement includes an unconditional release of such Indemnified Party
from all liability arising out of such proceeding.
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Section 4.07.  Contribution.  (a) If the indemnification provided for in this Article 4 is unavailable to the Indemnified Parties in respect of any
Losses, then each such Indemnifying Party, in lieu of indemnifying such Indemnified Party, shall contribute to the amount paid or payable by such
Indemnified Party as a result of such Losses (i) as between Parent and Seller on the one hand and the underwriters on the other, in such proportion as is
appropriate to reflect the relative benefits received by Parent and Seller on the one hand and the underwriters on the other, from the offering of the Registrable
Securities, or if such allocation is not permitted by applicable law, in such proportion as is appropriate to reflect not only the relative benefits but also the
relative fault of Parent and Seller on the one hand and of such underwriters on the other in connection with the statements or omissions that resulted in such
Losses, as well as any other relevant equitable considerations and (ii) as between Parent on the one hand and Seller on the other, in such proportion as is
appropriate to reflect the relative fault of Parent and Seller in connection with such statements or omissions, as well as any other relevant equitable
considerations.  The relative benefits received by Parent and Seller on the one hand and such underwriters on the other shall be deemed to be in the same
proportion as the total proceeds from the offering (net of underwriting discounts and commissions but before deducting expenses) received by Parent and
Seller bear to the total underwriting discounts and commissions received by such underwriters, in each case as set forth in the table on the cover page of the
prospectus.  The relative fault of Parent and Seller on the one hand and of such underwriters on the other shall be determined by reference to, among other
things, whether the untrue or alleged untrue statement of a material fact or the omission or alleged omission to state a material fact relates to information
supplied by Parent and Seller or by such underwriters.  The relative fault of Parent on the one hand and of Seller on the other shall be determined by reference
to, among other things, whether the untrue or alleged untrue statement of a material fact or the omission or alleged omission to state a material fact relates to
information supplied by such party, and the parties’ relative intent, knowledge, access to information and opportunity to correct or prevent such statement or
omission.
 

(b) Parent and Seller agree that it would not be just and equitable if contribution pursuant to this Section 4.07 were determined by pro rata
allocation (even if the underwriters were treated as one entity for such purpose) or by any other method of allocation that does not take account of the
equitable considerations referred to in the immediately preceding paragraph.  The amount paid or payable by an Indemnified Party as a result of the Losses
referred to in the immediately preceding paragraph shall be deemed to include, subject to the limitations set forth above, any legal or other expenses
reasonably incurred by such Indemnified Party in connection with investigating or defending any such action or claim.  No Person guilty of fraudulent
misrepresentation (within the meaning of Section 11(f) of the 1933 Act) shall be entitled to contribution from any Person who was not guilty of such
fraudulent misrepresentation.
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Section 4.08.  Participation in Public Offering.  If Registrable Securities are to be sold pursuant to a registration under this Article 4 in an
underwritten offering, in order to exercise its right to registration hereunder Seller must (a) agree to sell its Registrable Securities on the basis provided in any
underwriting arrangements approved by the Persons entitled hereunder to approve such arrangements (including the entry into an underwriting agreement in
customary form with the underwriter or underwriters so approved) and (b) complete and execute all questionnaires, powers of attorney, indemnities,
underwriting agreements and other documents reasonably required under the terms of such underwriting arrangements and the provisions of this Agreement
in respect of registration rights.
 

Section 4.09.  Other Indemnification.  Indemnification similar to that specified herein (with appropriate modifications) shall be given by Parent and
Seller with respect to any required registration or other qualification of securities under any federal or state law or regulation or governmental authority other
than the 1933 Act.
 

Section 4.10.  Termination of Registration Rights.  This Article 4 shall terminate on the date on which all Acquired Shares subject to this Agreement
cease to be Registrable Securities.
 

Section 4.11.  No Transfer of Registration Rights.  None of the rights of Seller under this Article 4 shall be assignable by Seller to any Person.
 
 

ARTICLE 5
CERTAIN COVENANTS AND AGREEMENTS APPLICABLE TO RESTRICTED PARTIES

 
Section 5.01. Confidentiality.  (a) After the date hereof, each of Seller, WGD and each Principal Holder (collectively, the “Restricted Parties” and,

individually, a “Restricted Party”) agrees to hold, and will cause its Affiliates and their respective Representatives to hold, in confidence, unless compelled
to disclose by Applicable Law (so long as, to the extent legally permissible, such Restricted Party provides Parent with reasonable prior notice of such
disclosure and a reasonable opportunity to contest such disclosure), the Confidential Information, except to the extent that the Confidential Information can be
shown to have been in the public domain through no fault of any Restricted Party or any of their respective Affiliates or Representatives. The obligation of
each Restricted Party, its Affiliates and their respective Representatives to hold any such information in confidence shall be satisfied if they exercise the same
care with respect to such information as they would take to preserve the confidentiality of their own similar information.  Between the date hereof and the
Closing, each Restricted Party shall maintain the confidentiality of the information referred to in clause (iii) of the definition of Confidential Information in
the same manner and
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with the same level and degree of care as such Restricted Party has been undertaking with respect to such information prior to date hereof.
 

(b) For purposes of this Agreement, “Confidential Information” means (i) the existence and content of this Agreement and the other Transaction
Documents and any information relating to the transactions contemplated hereby and thereby, (ii) all documents and information of or relating to Parent or
Buyer, and (iii) following the Closing, all information concerning the Business (including information relating to contractual relationships (and the terms
thereof) of the Business), the Purchased Assets and the financial condition, business, operations or prospects of the Business; in each case, whether written or
otherwise, and including any information that has become available through negotiations and discussions that have occurred among the parties in connection
with this Agreement, the other Transaction Documents or the transactions contemplated hereby or thereby.
 

Section 5.02.  Non-Competition; No-Hire.  (a) In order that Parent and Buyer may have and enjoy the full benefit of the Business and the Purchased
Assets and as an inducement to Parent and Buyer to enter into the Asset Purchase Agreement and the other Transaction Documents (without which
inducement Parent and Buyer would not have entered into such agreements), from the Closing Date until the fifth anniversary thereof (the “Restricted
Period”), each Restricted Party agrees not to, and agrees to cause each of its Affiliates not to, directly or indirectly, in the United States or elsewhere, on such
Person’s own behalf or on the behalf of another (including as a shareholder, member, partner, joint venturer or investor of another Person):
 

(i) engage in, control, advise, manage, serve as a director, officer or employee of, act as a consultant to or contractor or other agent for,
receive any economic benefit from or exert any influence upon, any business that conducts activities competitive with, or similar to, the Business;

 
(ii) invest or own any interest publicly or privately in any Person engaged in the same or similar activities or lines of business as, or

otherwise in competition with, the Business;
 

(iii) solicit, divert or attempt to solicit or divert any Person who is or was a buyer or seller of goods or services through the Business or,
within the two-year period prior to the Closing, was solicited to become a buyer or seller of goods or services through the Business, for the purpose
of engaging in, offering, purchasing, procuring, providing or selling goods or services competitive with, or similar to those provided or acquired by,
the Business, or attempt in any manner to persuade any such Person to cease to do business or to reduce the amount of business which any such
Person has customarily done or contemplates doing with the Business; or
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(iv) hire, employ, engage or solicit for employment or services (either on a full time or part time basis, or in a consultancy or other non-
employee role) any Business Employee or Business Contractor or encourage or induce any such individual to leave his or her employment or
consultancy relationship with Buyer or any of its Affiliates.

 
(b) The restrictions imposed by Section 5.02 shall not apply to:

 
(i) (A) solely for the duration of the Retail Store Wind Down Period, the conduct of the Retail Store Business or (B) the conduct of any

other Retained Business;2

 
(ii) any activities taken by a Restricted Party or any of its Affiliates at the direction of, or otherwise on behalf of, Parent, Buyer or any of

their respective Affiliates as an employee, consultant or other person performing similar responsibilities, including pursuant to the Management
Services Agreement or any Employment Agreement;

 
(iii) the ownership, operation, servicing or sale of any or all of the Excluded Assets by any Restricted Party or any of its Affiliates, solely

to the extent that such actions are outside of the scope of, and are not competitive with, the Business; provided further, that this clause (iii) shall not
limit, alter or otherwise affect any obligations that any such Person may have under the Transition Services Agreement relating to the Excluded
Assets;

 
(iv) the ownership by any Restricted Party or any of its Affiliates of capital stock or other equity interests of any Person whose securities

are listed on a national securities exchange so long as (A) such Restricted Party, together with its Affiliates, and any member of a group in which
such Restricted Party or any of its Affiliates is a party, do not own more than 1% of the outstanding voting power of such Person and (B) such capital
stock or other equity interests of such Person are held solely as a passive investment; or

 
(v) the fulfillment by any Restricted Party or any of its Affiliates of its obligations under the Transition Services Agreement.

 
(c) Each Restricted Party (on its own behalf and on behalf of its Affiliates) acknowledges that the restrictions contained in this Section 5.02 are

reasonable and necessary to protect the legitimate interests of Parent and Buyer and constitute a material inducement to Parent and Buyer to enter into the
Asset
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Purchase Agreement and the other Transaction Documents and to consummate the transactions contemplated hereby and thereby.  Each Restricted Party (on
its own behalf and on behalf of its Affiliates) acknowledges that any violation of this Section 5.02 will result in irreparable injury to Parent and Buyer and
agrees that Parent shall be entitled to specific performance of this Section 5.02 pursuant to Section 7.08.  Without limiting the generality of the foregoing, the
Restricted Period applicable to any Restricted Party and its Affiliates shall be extended for an additional period equal to any period during which such
Restricted Party or any of its Affiliates is in breach of the obligations under this Section 5.02.
 

(d) If any provision contained in this Section 5.02 shall for any reason be held invalid, illegal or unenforceable in any respect, such invalidity,
illegality or unenforceability shall not affect any other provisions of this Section 5.02, but this Section 5.02 shall be construed as if such invalid, illegal or
unenforceable provision had never been contained herein.  It is the intention of the parties that if any of the restrictions or covenants contained in this Section
5.02 is held to cover a geographic area or to be for a length of time that is not permitted by Applicable Law, or in any way construed to be too broad or to any
extent invalid, such provision shall (to the maximum extent permitted by Applicable Law) not be construed to be null, void and of no effect, but instead shall
be construed and interpreted or reformed to provide for a covenant having the maximum enforceable geographic area, time period and other provisions (not
greater than those contained herein) as shall be valid and enforceable under Applicable Law.
 

Section 5.03.  Seller Failure to Pay Specified Payment Obligations.  (a) If Seller fails to pay to any Buyer Indemnified Party any Damages for which
such Buyer Indemnified Party is entitled to indemnification directly from Seller pursuant to Article 11 (Survival; Indemnification) of the Asset Purchase
Agreement, excluding Damages arising out of Warranty Breaches of representations and warranties that are not Fundamental Seller Representations, but
solely to the extent such Warranty Breaches do not involve fraud (a “Specified Payment Obligation”) (in each case, including as a result of Seller ceasing to
exist following the liquidation, dissolution or other similar proceeding involving Seller), then each Principal Holder shall pay such Principal Holder’s
Backstop Percentage of such Specified Payment Obligation to Parent (or its designee) promptly (but no later than 10 Business Days) after receipt of written
notice thereof from Parent (a “Specified Payment Backstop Notice”); provided that Parent shall not deliver a Specified Payment Backstop Notice pursuant
to this Section 5.03 if Seller has timely and in good faith disagreed with Buyer’s determination of the Specified Payment Obligation, in each case, in
accordance with the applicable provisions of the Asset Purchase Agreement, and such dispute has not been resolved either through a negotiated resolution or
by arbitration in accordance with the Asset Purchase Agreement and the other Transaction Documents; and provided, further, each Principal Holder’s
maximum aggregate liability pursuant to this Section 5.03 as of any date, except with respect to any
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Damages arising out of fraud, shall not exceed such Principal Holder’s Backstop Cap as of such date.  Any amounts required to be paid pursuant to this
Section 5.03 shall be paid in immediately available funds by wire transfer to an account designated by Parent in the Specified Payment Backstop Notice.  If
Seller shall at any time after the Closing cease to exist following the liquidation, dissolution or other similar proceeding involving Seller, the Principal
Holders shall, collectively, have the right, after delivering written notice thereof to Parent, to thereafter exercise the rights of Seller (i) as the “Indemnifying
Party” pursuant to Section 11.03 (Third Party Claim Procedures) and Section 11.04 (Direct Claim Procedures) of the Asset Purchase Agreement and (ii) as
“Seller” pursuant to Section 13.07 (Arbitration) of the Asset Purchase Agreement, in each case, to the same extent as though the Principal Holders were Seller
thereunder.
 

(b) For purposes of this Agreement:
 

(i) “Backstop Cap” means, with respect to each Principal Holder as of any date, an amount equal to the lesser of (i) the amount set forth
under the heading “Maximum Backstop Amount” on Exhibit C opposite such Principal Holder and (ii) (A) $50 million plus (B) the product of (1)
such Principal Holder’s Pro Rata Share and (2) the sum of (x) the value of all Earn-Out Payments made pursuant to Section 2.11 (Earn-Out
Payments) of the Asset Purchase Agreement prior to such date (with such value equal to the amounts calculated pursuant to Sections 2.11(b)(i) and
2.11(b)(ii) of the Asset Purchase Agreement, regardless of whether such payments are made paid in cash or a combination of cash and Parent
Common Stock) and (y) all payments of accrued interest and principal on the Note made by Parent to Seller prior to such date (it being understood
that any amounts offset by Buyer against accrued interest and principal on the Note pursuant to the Asset Purchase Agreement shall not be
considered to be a payment for these purposes).

 
(ii) “Backstop Percentage” means, with respect to any Principal Holder, the percentage set forth under the heading “Backstop

Percentage” on Exhibit C hereto opposite such Principal Holder’s name.
 

(iii) “Pro Rata Share” means, with respect to any Principal Holder, the percentage set forth under the heading “Pro Rata Share” on
Exhibit C hereto opposite such Principal Holder’s name.

 
Section 5.04.  Cooperation.  (a) Each Restricted Party agrees to cooperate with the other parties hereto and to use its reasonable best efforts to take,

or cause to be taken, all actions and to do, or cause to be done, all things necessary or desirable to consummate the transactions contemplated by this
Agreement and the other Transaction Documents. Each Restricted Party agrees to execute and deliver such other documents, certificates, agreements and
other writings and to take such other actions as may be necessary or desirable in order to consummate or
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implement expeditiously the transactions contemplated by this Agreement and the other Transaction Documents.
 

(b) During the period from the date of this Agreement through the Closing Date, each Restricted Party agrees that it shall not take any action that
would or would reasonably be expected to result in any of the conditions set forth in Articles 10 (Conditions) of the Asset Purchase Agreement not to satisfied
or to result in a delay in the satisfaction of any such condition.
 

Section 5.05.  Public Announcements.  From and after the date hereof (and including following the Closing), no Restricted Party shall issue any press
release or make any public statement with respect to this Agreement, the other Transaction Documents or the transactions contemplated hereby or thereby
without Parent’s prior written consent.  The provisions of this Section 5.05 shall not apply to Seller, and in lieu thereof, the provisions of Section 7.03 (Public
Announcements) of the Asset Purchase Agreement shall apply to Seller.
 

Section 5.06.  Conflicting Documents.  Each Restricted Party that is a corporation, partnership, limited liability company, trust or other entity agrees
to take all actions necessary to ensure that its organizational or constituent documents do not at any time conflict with or violate any provision of this
Agreement.
 

Section 5.07.  Transfer of WGD Domain Names.  At the Closing, WGD shall (a) sell, convey, transfer, assign and deliver to Buyer, and Buyer shall
acquire and accept, all of WGD’s right, title and interest in, to and under the internet domain names set forth opposite WGD’s name in Section 3.17(a) of the
Seller Disclosure Schedule and the websites located at such domain names, in each case free and clear of all Liens, and (b) deliver to Buyer such
endorsements, consents, assignments and other good and sufficient instruments of transfer, conveyance and assignment as Buyer, WGD and their respective
counsel shall deem reasonably necessary or appropriate to vest in Buyer all right, title and interest in, to and under such internet domain names and websites
in accordance with the terms of this Section 5.07, in each case duly executed by WGD.
 
 

ARTICLE 6
TERMINATION

 
Section 6.01.  Termination.  This Agreement and all obligations of the parties hereunder shall automatically terminate upon the termination of the

Asset Purchase Agreement prior to the Closing in accordance with its terms.  Upon the termination of this Agreement, neither Parent nor any Shareholder
Party shall have any rights or obligations hereunder and this Agreement shall become null and void and have no effect; provided that Sections 5.01, 7.02 and
7.04 through
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7.09 shall survive such termination.  Notwithstanding the foregoing, termination of this Agreement shall not prevent any party from seeking any remedies (at
law or in equity) against any other party for that party’s breach of any of the terms of this Agreement prior to the date of termination.
 
 

ARTICLE 7
MISCELLANEOUS

 
Section 7.01.  Binding Effect; Assignability; Benefit. (a)  This Agreement shall inure to the benefit of and be binding upon the parties hereto and their

respective heirs, successors, legal representatives and permitted assigns.
 

(b) Except as expressly provided herein, (i) neither this Agreement nor any right, remedy, obligation or liability arising hereunder or by reason
hereof shall be assignable by any party hereto pursuant to any Transfer of Acquired Shares or Seller Equity Interests or otherwise, and (ii) nothing in this
Agreement, expressed or implied, is intended to confer on any Person other than the parties hereto, and their respective heirs, successors, legal representatives
and permitted assigns, any rights, remedies, obligations or liabilities under or by reason of this Agreement.
 

Section 7.02.  Notices.  All notices, requests and other communications to any party shall be in writing and shall be delivered in person, mailed by
certified or registered mail, return receipt requested, or sent by facsimile transmission:
 

if to Parent, to:
 

Liquidity Services, Inc.
1920 L Street NW, 6th Floor
Washington DC 20036
Attention: James E. Williams
Facsimile No.: (202) 558-6246

 
with a copy to:

 
Davis Polk & Wardwell LLP
450 Lexington Avenue
New York, New York  10017
Attention:  Phillip R. Mills

William J. Chudd
Facsimile No.: (212) 701-5800
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if to Seller, to:
 

Jacobs Trading, LLC
8096 Excelsior Boulevard
Hopkins, MN 55343
Attention: Irwin L. Jacobs
Facsimile No.: (612) 338-8118

 
with a copy to:

 
Maslon Edelman Borman & Brand, LLP
90 South 7th Street, Suite 3300
Minneapolis, MN 55402
Attention: Barry A. Gersick
Facsimile No.: (612) 642-8384

 
if to any other Shareholder Party, to the applicable address and facsimile number set forth in the signature page of such Party hereto or in the Joinder

Agreement delivered by such Shareholder Party or such other address or facsimile number as such party may hereafter specify for the purpose by notice to the
other Parties hereto.  

 
All such notices, requests and other communications shall be deemed received on the date of receipt by the recipient thereof if received prior to 5:00

p.m. in the place of receipt and such day is a Business Day in the place of receipt.  Otherwise, any such notice, request or communication shall be deemed not
to have been received until the next succeeding Business Day in the place of receipt.
 

Section 7.03.  Waiver; Amendment.  (a) Any provision of this Agreement may be amended or waived if, but only if, such amendment or waiver is in
writing and is signed, in the case of an amendment, by each party to this Agreement, or in the case of a waiver, by the party against whom the waiver is to be
effective.
 

(b) No failure or delay by any party in exercising any right, power or privilege hereunder shall operate as a waiver thereof nor shall any single or
partial exercise thereof preclude any other or further exercise thereof or the exercise of any other right, power or privilege.  The rights and remedies herein
provided shall be cumulative and not exclusive of any rights or remedies provided by law.
 

Section 7.04.  Fees and Expenses. Except as otherwise provided herein, all costs and expenses incurred in connection with the preparation of this
Agreement, or any amendment or waiver hereof, and the transactions contemplated hereby shall be paid by the party incurring such costs or expenses.
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Section 7.05.  Governing Law.  This Agreement shall be governed by and construed in accordance with the law of the State of New York, without
regard to the conflicts of law rules of such state.
 

Section 7.06.  Jurisdiction.  The parties hereto agree that any suit, action or proceeding seeking to enforce any provision of, or based on any matter
arising out of or in connection with, this Agreement or the transactions contemplated hereby shall be brought in the United States District Court for the
Northern District of Illinois, so long as such court shall have subject matter jurisdiction over such action, and solely to the extent that the parties seek, but
such court denies, subject matter jurisdiction, such action shall be brought in any state court sitting in New York City (in which case, the applicable action
shall be deemed to have arisen from a transaction of business in the State of New York), and each of the parties hereby irrevocably consents to the jurisdiction
of such courts (and of the appropriate appellate courts therefrom) in any such suit, action or proceeding and irrevocably waives, to the fullest extent permitted
by law, any objection that it may now or hereafter have to the laying of the venue of any such suit, action or proceeding in any such court or that any such
suit, action or proceeding brought in any such court has been brought in an inconvenient forum.  Process in any such suit, action or proceeding may be served
on any party anywhere in the world, whether within or without the jurisdiction of any such court.  Without limiting the foregoing, each party agrees that
service of process on such party as provided in Section 7.02 shall be deemed effective service of process on such party.
 

Section 7.07.  WAIVER OF JURY TRIAL.  EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO
TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE TRANSACTIONS
CONTEMPLATED HEREBY.
 

Section 7.08.  Specific Enforcement.  The parties hereto agree that irreparable damage would occur if any provision of this Agreement were not
performed in accordance with the terms hereof and that the parties shall be entitled to an injunction or injunctions to prevent breaches of this Agreement or to
enforce specifically the performance of the terms and provisions hereof in any court having jurisdiction pursuant to Section 7.06, in addition to any other
remedy to which they are entitled at law or in equity.
 

Section 7.09.  Third Party Enforcement Rights.  Buyer is hereby made an express third-party beneficiary of the rights granted to Parent under Article
5 of this Agreement and shall be entitled to enforce Parent’s rights under Article 5 of this Agreement pursuant to this Section 7.09 to the same extent as
though Buyer were Parent hereunder.
 

Section 7.10. Counterparts; Effectiveness.  This Agreement may be executed in any number of counterparts, each of which shall be deemed to be an
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original, with the same effect as if the signatures thereto and hereto were upon the same instrument.  This Agreement shall become effective when Parent,
Seller, WGD and each Principal Holder shall have received counterparts hereof signed by each of such other parties hereto.  Until and unless each party has
received a counterpart hereof signed by the other parties hereto, this Agreement shall have no effect and no party shall have any right or obligation hereunder
(whether by virtue of any other oral or written agreement or other communication).
 

Section 7.11.  Entire Agreement.  This Agreement, the other Transaction Documents and the Confidentiality Agreement constitute the entire
agreement among the parties hereto (including any subset thereof) and supersede all prior and contemporaneous agreements and understandings, both oral and
written, among the parties hereto (including any subset thereof) with respect to the subject matter hereof and thereof.
 

Section 7.12. Severability.  If any term, provision, covenant or restriction of this Agreement is held by a court of competent jurisdiction or other
authority to be invalid, void or unenforceable, the remainder of the terms, provisions, covenants and restrictions of this Agreement shall remain in full force
and effect and shall in no way be affected, impaired or invalidated so long as the economic or legal substance of the transactions contemplated hereby is not
affected in any manner materially adverse to any party.  Upon such a determination, the parties shall negotiate in good faith to modify this Agreement so as to
effect the original intent of the parties as closely as possible in an acceptable manner in order that the transactions contemplated hereby be consummated as
originally contemplated to the fullest extent possible.
 

 
[Signature page follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed by their respective authorized officers as of the day
and year first above written.
 
 LIQUIDITY SERVICES, INC.
  
  
 By: /s/ William P. Angrick, III
  Name: William P. Angrick, III
  Title: Chairman and CEO

 JACOBS TRADING, LLC
  
  
 By: /s/ Howard Grodnick
  Name: Howard Grodnick
  Title: President

 
 WGD, INC.
  
  
 By: /s/ David A. Mahler
  Name: David A. Mahler
  Title: Secretary

 

 
 

 
[Signature page to Shareholders’ Agreement]

 
 
 

 



 
 

 
 /s/ Howard Grodnick
 Name:  Howard Grodnick
  
  
 Address for Notice:

8096 Excelsior Boulevard
Hopkins, MN 55343
(612) 338-8118

 
With a copy to:

Maslon Edelman Borman & Brand, LLP
90 South 7th Street, Suite 3300
Minneapolis, MN 55402
Attention: Barry A. Gersick
Facsimile No.: (612) 642-8384

 

[Signature page to Shareholders’ Agreement]

 
 

 



 
 
 
 /s/ Irwin L. Jacobs
 Name:  Irwin L. Jacobs
  
  
 Address for Notice:

8096 Excelsior Boulevard
Hopkins, MN 55343
(612) 338-8118

 
With a copy to:

Maslon Edelman Borman & Brand, LLP
90 South 7th Street, Suite 3300
Minneapolis, MN 55402
Attention: Barry A. Gersick
Facsimile No.: (612) 642-8384

 

[Signature page to Shareholders’ Agreement]
 



Exhibit 10.2
 

FIRST AMENDMENT TO FINANCING AND SECURITY AGREEMENT
 

THIS FIRST AMENDMENT TO FINANCING AND SECURITY AGREEMENT (this “Amendment”) is made as of the 1st day of September,
2011 (the “Effective Date”), by and between LIQUIDITY SERVICES, INC., a corporation organized under the laws of the State of Delaware (“Borrower”)
and BANK OF AMERICA, N.A., a national banking association, its successors and assigns (“Lender”).
 

RECITALS
 

A. Borrower and Lender entered into a Financing and Security Agreement dated April 30, 2010 (the same, as amended, modified, restated,
substituted, extended, and renewed at any time and from time to time, the “Financing Agreement”).
 

B. The Financing Agreement provides for some of the agreements between Borrower and Lender with respect to certain Credit Facilities
consisting of (i) a revolving credit facility in the maximum principal amount of Thirty Million Dollars ($30,000,000) and (ii) a letter of credit facility in the
maximum principal amount of Ten Million Dollars ($10,000,000) as part of that revolving credit facility, to be used by Borrower for the Permitted Uses
described in the Financing Agreement.
 

C. Borrower has advised Lender that Profar Acquisition Partners, LLC, a Delaware limited liability company and a wholly owned acquisition
subsidiary of Borrower (the “Acquisition Subsidiary”) intends to acquire certain of the assets (the “Jacobs Trading Acquisition”) of Jacobs Trading, LLC,
a limited liability company organized under the laws of the State of Minnesota (“Jacobs Trading”).
 

D. In connection with the Jacobs Trading Acquisition, Borrower will issue to Jacobs Trading an unsecured Subordinated Promissory Note in the
original principal amount of Forty Million and No/100 Dollars ($40,000,000.00) in substantially the form of Exhibit A hereto (the “Jacobs Trading
Subordinated Note”).
 

E. Borrower has requested that Lender consent to the Jacobs Trading Acquisition, including, without limitation, the issuance of the Jacobs Trading
Subordinated Note (collectively, the “Jacobs Trading Acquisition Transaction”), and Lender is willing to consent to the Jacobs Trading Acquisition
Transaction on the terms and conditions set forth in this Amendment.
 

AGREEMENTS
 

NOW, THEREFORE, in consideration of the premises and for other good and valuable consideration, receipt of which is hereby acknowledged,
Borrower and Lender agree as follows:
 

1 Recitals.  Borrower and Lender agree that the Recitals above are a part of this Amendment.
 
 

 



 
 

2  Definitions.  Unless otherwise expressly defined in this Amendment, terms defined in the Financing Agreement shall have the meanings
given thereto in the Financing Agreement.
 

3  Consent.  Subject to the following terms and the terms of Section 17 below, Lender hereby consents to the Jacobs Trading Acquisition
Transaction and agrees that (i) the Jacobs Trading Acquisition Transaction shall not, in and of itself, be deemed to violate Sections 6.2.1 and 6.2.4 of the
Financing Agreement, (ii) the Jacobs Trading Acquisition constitutes a “Permitted Acquisition” for purposes of the Financing Agreement and (iii) the Jacobs
Trading Subordinated Note constitutes “Subordinated Indebtedness” for purposes of the Financing Agreement.
 

4  Covenants Regarding the Jacobs Trading Acquisition Transaction.  Borrower hereby covenants, represents and warrants to Lender that:
 

(a)           the Jacobs Trading Subordinated Note will constitute “Subordinated Indebtedness” pursuant to the terms of Jacobs Trading
Subordination Agreement (as hereinafter defined);
 

(b)           neither Borrower nor any of its Subsidiaries shall grant or permit any Lien on any of its assets other than in favor of the Lender in
connection with the Jacobs Trading Acquisition Transaction; and
 

(c)           (i) pursuant to the definition of “Designated Senior Indebtedness” in the Jacobs Trading Subordination Agreement, all Obligations
(as defined in the Financing Agreement) will be “Designated Senior Indebtedness” for all purposes of, and as defined in, the Jacobs Trading Subordination
Agreement, (ii) pursuant to Section 6.2.7(a)(ii) of the Financing Agreement, the Borrower shall not amend the Jacobs Trading Subordination Agreement and
(iii) pursuant to Section 6.2.7(c) of the Financing Agreement, the Borrower shall not designate any other Indebtedness as “Designated Senior Indebtedness”
without the prior written consent of Lender, which Lender may grant or withhold in its sole and absolute discretion.
 

5  Jacobs Trading Subordinated Note.  Borrower hereby represents and warrants to the Lender that without the prior written consent of the
Lender: (i) pursuant to Section 6.2.18 of the Financing Agreement, it shall not amend, supplement or modify, any of the Jacobs Trading Acquisition
Documents (as hereinafter defined), (ii) pursuant to Section 6.2.7(a)(ii) of the Financing Agreement, it shall not amend, supplement or modify the Jacobs
Trading Subordination Agreement, (ii) pursuant to Sections 6.2.3 and 6.2.7(a)(iii) of the Financing Agreement, it shall not make any payments of principal
under the Jacobs Trading Subordinated Note, other than (y) regularly scheduled principal payments and (z) to the extent and at the time permitted by Sections
6.2.3(b)(y) and (z) and 6.2.7(a)(iii) of the Financing Agreement.

6  Defined Terms.  Section 1.1 of the Financing Agreement is hereby amended as follows:
 

(a)           The definitions of “Fixed Charges” and “Pro Forma Calculation” are amended and restated in their entirety as follows:
 
 

 



 
 

“Fixed Charges” means as to the Borrower for any period of determination, the sum of (a) current maturities of long term debt and Capital
Leases measured as of the date that is twelve (12) months prior to the last day of such testing period, plus (b) required payments of interest on all
Indebtedness for Borrowed Money of the Borrower, plus (c) cash Taxes paid, plus (d) rent and lease expense, provided that Fixed Charges shall not
include any prepayments (including, for the avoidance of doubt, pursuant to the exercise of any offset under Section 10 of the Jacobs Trading
Subordinated Note) on the Jacobs Trading Subordinated Note permitted under this Agreement.

 
“Pro Forma Calculation” means a calculation made on a pro forma basis (after giving effect to cost savings and synergies arising from

acquisitions, dispositions, investments and business restructurings that have been or are expected to be realized within twelve (12) months from the
date of determination to the extent they are reasonably identifiable, actually supportable and approved by the Lender in its sole but reasonable
discretion).

 
(b)           The following definitions are hereby added in alphabetical order to Section 1.1 of the Financing Agreement:

 
“Acquisition Subsidiary” has the meaning provided for in the First Amendment.

 
“First Amendment” means the First Amendment to Financing and Security Agreement dated as of August 31, 2011 between Borrower and

Lender.
 

“Jacobs Trading” means Jacobs Trading, LLC, a limited liability company organized under the laws of the State of Minnesota.
 

“‘Jacobs Trading Acquisition Agreement’ means the Asset Purchase Agreement dated as of August 31, 2011 among Borrower,
Acquisition Subsidiary and Jacobs Trading.

 
“Jacobs Trading Subordinated Note” means that certain Subordinated Promissory Note, in substantially the form attached to the First

Amendment as Exhibit A, issued by Borrower in favor of Jacobs Trading, LLC in the principal amount of Forty Million Dollars ($40,000,000).
 

“Jacobs Trading Subordination Agreement” means that certain Subordination Agreement in substantially the form of Exhibit B to the
First Amendment by and among Jacobs Trading, LLC, Borrower and Lender.

 
(c)           The following paragraph is added as the final paragraph of Section 1.1:

 
For purposes of computing the Fixed Charge Coverage Ratio and the ratio of Funded Debt to EBITDA (and any financial

calculations required to be made or included within such ratios) as of any date, all components of such ratios for the period of four fiscal quarters
ending at the end of the fiscal quarter most recently ended on or prior to such date shall be calculated on the basis of a Pro Forma Calculation in
respect of any business or assets that have been acquired or disposed of as permitted under this

 
 

 



 
 

Agreement by the Borrower or any of its Subsidiaries (including through mergers or consolidations) after the first day of such period of four fiscal
quarters and prior to such date.

 
7  Purchase or Redemption of Securities, Dividend Restrictions.  Section 6.2.3 of the Financing Agreement is hereby amended and restated

in its entirety as follows:
 

6.2.3  Purchase or Redemption of Securities, Dividend Restrictions.
 

(a)           Borrower will not purchase, redeem or otherwise acquire any shares of its capital stock or warrants now or hereafter
outstanding, declare or pay any dividends thereon (other than stock dividends), apply any of its property or assets to the purchase, redemption or
other retirement of, set apart any sum for the payment of any dividends on, or for the purchase, redemption, or other retirement of, make any
distribution by reduction of capital or otherwise in respect of, any shares of any class of capital stock of Borrower, or any warrants, permit any
Subsidiary to purchase or acquire any shares of any class of capital stock of, or warrants issued by, Borrower, make any distribution to stockholders
or set aside any funds for any such purpose, and not voluntarily prepay any Indebtedness for Borrowed Money under Section 6.2.4(e) and purchase
or redeem any Indebtedness for Borrowed Money other than the Obligations.

 
(b)           Notwithstanding the foregoing, Borrower:

 
(x)           may repurchase its common stock on the open market and the stock of employees, directors or consultants, so long as:

 
(i)           a Default or an Event of Default does not exist at the time of any such repurchase and would not exist after

giving effect thereto on a pro forma basis, and
 

(ii)          either (A) the proceeds of Revolving Loans are not used to make such repurchase or (B) both (I) Borrower’s Pro
Forma Calculation of Funded Debt to EBITDA Ratio, for the rolling four (4) quarter period ending on that last day of the most recent fiscal quarter
for which financial statements have been, or are required to have been, delivered pursuant to Section 6.1.1, is less than 1.25 to 1.00 and (II) the sum
of (aa) cash and Cash Equivalents held by the Borrower and its Subsidiaries after giving effect to such repurchase plus (bb) availability under the
Revolving Credit  Facility is not less than $15,000,000.

 
(y)          may exercise offset under Section 10 of the Jacobs Trading Subordinated Note; and

 
(i)            a Default or an Event of Default does not exist; and

 
(ii)           Borrower’s Pro Forma Calculation of Funded Debt to EBITDA Ratio, for the rolling four (4) quarter

period ending on that last day of the most recent fiscal quarter for which financial statements have been, or are required to have been, delivered
pursuant to Section 6.1.1, is less than 1.25 to 1.00.

 
 

 



 
 

(z)           may voluntarily prepay, in whole or in part, the Jacobs Trading Subordinated Note if each of the following
conditions is met at the time of such prepayment and after giving effect thereto:

 
8   Indebtedness.  Section 6.2.4 of the Financing Agreement is hereby amended by (i) deleting the word “and” at the end of clause (e)

thereof, (ii) replacing the period at the end of clause (f) thereof with the expression “; and” and (iii) adding a new clause (g) to read in its entirety as follows:
 

8.1          (g)           obligations to make earn-out payments in connection with any Permitted Acquisition made in accordance with
Section 6.2.1 of this Agreement.

 
9   Subordinated Indebtedness.  Section 6.2.7 of the Financing Agreement is hereby amended and restated in its entirety as follows:

6.2.7           Subordinated Indebtedness.  The Borrower will not, and will not permit any Subsidiary to make:
 

(a)           in the case of Jacobs Trading Subordinated Note: (i) any payment of principal of, or interest on, any of the Subordinated
Indebtedness in violation of Jacobs Trading Subordination Agreement; and (ii) any amendment or modification of or supplement to the documents
evidencing, subordinating or securing the Jacobs Trading Subordinated Note; or (iii) payment of principal or interest on the Jacobs Trading
Subordinated Note other than (A) as permitted pursuant to Section 6.2.3(b)(y) or (z) or (B) when due.

 
(b)           in the case of any Subordinated Indebtedness other than the Jacobs Trading Subordinated Note: (i) any payment of

principal of, or interest on, any such Subordinated Indebtedness, if a Default or an Event of Default then exists hereunder or would result from such
payment; (ii) any payment of the principal or interest due on such Subordinated Indebtedness as a result of acceleration thereunder; (iii) any
amendment or modification of or supplement to the documents evidencing or securing such Subordinated Indebtedness; or (iv) payment of principal
or interest on such Subordinated Indebtedness other than when due.

 
(c)           Borrower will not designate any Indebtedness (as defined in the Financing Agreement), other than the Obligations, as

“Designated Senior Indebtedness” under, and as defined in, the Jacobs Trading Subordination Agreement without the prior written consent of
Lender, which Lender may grant or withhold in its sole and absolute discretion.

10   Transactions with Affiliates.  Section 6.2.9 of the Financing Agreement is hereby amended and restated in its entirety as follows:
 
 

  6.2.9  Transactions with Affiliates.
 

Borrower and its Subsidiaries will not enter into or participate in any transaction with any Affiliate or, except in the ordinary
course of business, with the

 
 

 



 
 

officers, directors, employees and other representatives of Borrower and/or any Subsidiary; provided that this Section 6.2.9 shall not limit (i)
transactions among the Borrower and its Subsidiaries that are on an arms-length basis or (ii) transactions among the Borrower and the Guarantors.

11   Jacobs Trading Transaction.  The following is added immediately after Section 6.2.17 of the Financing Agreement as Section 6.2.18:
 

6.2.18 Jacobs Trading Acquisition Transaction.

The Borrower shall not amend, supplement or modify any of the documents now or hereafter evidencing the Jacobs Trading
Acquisition Transaction, without the prior written consent of Lender, which Lender may grant or withhold in its sole and absolute discretion.

12   Representations and Warranties.  Borrower represents and warrants to Lender as follows:
 

12.1  Borrower (a) is a Registered Organization and is in good standing under the laws of the State of Delaware, (b) has the power to
own its property and to carry on its business as now being conducted, and (c) is duly qualified to do business and is in good standing in each jurisdiction in
which the character of the properties owned by it therein or in which the transaction of its business makes such qualification necessary, except in each case
referred to in clause (c), to the extent that failure to do so would not reasonably be expected to have a Material Adverse Effect;
 

12.2  Borrower has full power and authority to execute and deliver this Amendment, and to incur and perform the Obligations under
this Amendment, all of which have been duly authorized by all proper and necessary action.  No consent or approval of owners or any creditors of Borrower,
and no consent, approval, filing or registration with or notice to any Governmental Authority on the part of Borrower, is required as a condition to the
execution, delivery, validity or enforceability of this Amendment;
 

12.3  The Financing Agreement, as heretofore amended and as amended by this Amendment, and the other Financing Documents
remains in full force and effect, and constitutes the valid and legally binding obligation of Borrower, enforceable in accordance with its terms, subject to
bankruptcy, insolvency, reorganization, moratorium and other laws of general application affecting the rights and remedies of creditors and secured parties,
and general principles of equity regardless of whether applied in a proceeding in equity or at law;
 

12.4  All of Borrower’s representations and warranties contained in the Financing Agreement and the other Financing Documents are
true and correct on and as of the date of Borrower’s execution of this Amendment (unless expressly stated to be made as of a specified earlier date, in which
case such representations and warranties were true and correct on and as of such earlier date);
 
 

 



 
 

12.5  No Event of Default and Default, has occurred and is continuing under the Financing Agreement or the other Financing
Documents which has not been waived in writing by Lender; and
 

12.6  Attached as Exhibit C is a true, complete and correct copy of the Jacobs Trading Acquisition Agreement.  The Jacobs Trading
Subordinated Note to be executed at closing of the Jacobs Trading Acquisition Transaction will not, without the prior written consent of the Lender, be
modified in any material manner from the form attached hereto as Exhibit A other than amendments to insert the closing date and other non substantive
changes.
 

13  Limitation of Amendments.
 

13.1  The amendments set forth above are effective for the purposes set forth herein and shall be limited precisely as written and shall
not be deemed to (a) be a consent to any amendment, waiver or modification of any other term or condition of any Financing Document, or (b) otherwise
prejudice any right or remedy which Lender may now have or may have in the future under or in connection with any Financing Document.
 

13.2  This Amendment shall be construed in connection with and as part of the Financing Documents and all terms, conditions,
representations, warranties, covenants and agreements set forth in the Financing Documents, except as herein amended, are hereby ratified and confirmed and
shall remain in full force and effect.
 

14  Novation.  Borrower agrees that this Amendment is not intended to and shall not cause a novation with respect to any or all of the
Obligations.
 

15  Acknowledgements.  Borrower acknowledges and agrees that Lender has acted in good faith and has conducted in a commercially
reasonable manner its relationships with Borrower in connection with this Amendment and generally in connection with the Financing Agreement and the
Obligations, Borrower hereby waiving and releasing any claims to the contrary.
 

16  Fees and Expenses.  Borrower shall pay (i) on the Effective Date, to the extent Lender provides Borrower with invoices therefore not later
than the Business Day prior to the Effective Date or (ii) otherwise, on the Business Day after any such invoices are provided, all fees, commissions, costs,
charges, taxes and other expenses incurred by Lender and its counsel in connection with review of the Jacobs Trading Acquisition Documents and the
preparation and negotiation of this Amendment and the Jacobs Trading Subordination Agreement, including, but not limited to, reasonable fees and expenses
of Lender’s counsel and all recording fees, taxes and charges.
 

17  Conditions Precedent.  This Amendment shall be effective on the date (the “Effective Date”) on which the Lender shall have received:
 

(a)       this Amendment duly executed by each party hereto;
 
 

 



 
 

(b)  a copy of all of the duly executed documents relating to the Jacobs Trading Acquisition, including, without limitation, the Jacobs
Trading Subordinated Note, certified by Borrower to Lender as being true, correct and complete;
 

(c)  the original fully executed Jacobs Trading Subordination Agreement;
 

(d)  an original Reaffirmation of Guaranty in form and substance satisfactory to Lender in its reasonable discretion, duly executed by
each Guarantor;
 

(e)  proof that Borrower has paid all costs and expenses to Lender payable to Lender on the Effective Date pursuant to Section 16 of
this Amendment; and
 

(f)  Such other information, instruments, documents, certificates and reports as Lender may reasonably request.
 

18  Counterparts.  This Amendment may be executed in any number of duplicate originals or counterparts, each of such duplicate originals or
counterparts shall be deemed to be an original and all taken together shall constitute but one and the same instrument.  Borrower agrees that Lender may rely
on a telecopy of any signature of Borrower.  Lender agrees that Borrower may rely on a telecopy of this Amendment executed by Lender.
 

19  Financing Documents; Governing Law; Etc.  This Amendment is one of the Financing Documents defined in the Financing Agreement
and shall be governed and construed in accordance with the laws of the State of New York.  The headings and captions in this Amendment are for the
convenience of the parties only and are not a part of this Amendment.
 

20  Modifications.  This Amendment may not be supplemented, changed, waived, discharged, terminated, modified or amended, except by
written instrument executed by the parties.
 
 

[SIGNATURES APPEAR ON THE FOLLOWING PAGE]
 
 

 



 

 
IN WITNESS WHEREOF, Borrower and Lender have executed this Amendment under seal as of the date and year first written above.

 
 
WITNESS/ATTEST:  LIQUIDITY SERVICES, INC.   
      
      
      
  By: /s/ James M. Rallo (Seal)  
   Name: James M. Rallo   
   Title: Chief Financial Officer and

Treasurer
  

      
      
WITNESS:  BANK OF AMERICA, N.A.   
      
      
      
  By: /s/ Michael J. Radcliffe (Seal)  
   Name:  Michael J. Radcliffe   
   Title: Senior Vice President   
 
 
 

 



Exhibit 99.1
 

Liquidity Services, Inc. to Acquire Jacobs Trading Remarketing Business
 
· Acquisition enhances Liquidity Services’ position as the leading reverse supply chain solution to Fortune 500 retailers and manufacturers of

consumer goods
 
· Deal consideration of $140 million plus contingent earn-out of up to $30 million; Transaction expected to add 28 to 33 cents per cash-based

diluted EPS to Liquidity Services’ fiscal 2012 results

WASHINGTON – September 1, 2011 -- Liquidity Services, Inc. (NASDAQ: LQDT; “Liquidity Services” or the “Company”), which provides
leading corporations, public sector agencies and buying customers the world's most transparent, innovative and effective online marketplaces
and integrated services for surplus assets, today announced it has agreed to acquire the consumer goods remarketing business of Jacobs
Trading Company (Jacobs Trading) for $140 million plus potential performance-based consideration. Jacobs Trading is a privately held provider
of remarketing and reverse logistics solutions with an over 20-year track record of service excellence to Walmart and other leading Fortune 500
retailers and consumer goods manufacturers. The acquisition, which will be financed with a combination of cash, a seller note and Liquidity
Services common stock, is expected to close in the first quarter of Liquidity Services’ fiscal year 2012 and is subject to regulatory approval,
other customary closing conditions and post-closing price adjustments related to working capital items.
 
The acquisition strengthens Liquidity Services by expanding its existing relationship with Walmart and adding a critical mass of manufacturer
clients, products and buyers to its leading consumer goods marketplace.  In addition to a specialized sales force and operations team focused
on serving large volume domestic and export buyers, Jacobs Trading brings to Liquidity Services proven domain expertise in providing efficient,
large scale reverse logistics and remarketing services for consumer goods sold by U.S. retailers. Liquidity Services will retain the Jacobs
Trading management team and employees which will operate as part of its Commercial Marketplace business.
 
"The acquisition of Jacobs Trading is perfectly aligned with our strategy of creating a diversified, $1 billion growth business and further
penetrating the $60 billion U.S. retail market opportunity for our services. We believe that Jacobs Trading is a natural complement to our
organization and a winning proposition for Liquidity Services’ and Jacobs Trading’s growing network of Fortune 500 clients and buying
customers," said Bill Angrick, Chairman and CEO of Liquidity Services. "In addition to expanding our existing, strong relationship with Walmart,
this strategic combination will enable our respective clients and buying customers to utilize a broader array of innovative value-added services,
sales channels and distribution center locations to save costs, improve cycle times and accelerate sustainability initiatives within the retail
supply chain. The complementary strengths of Jacobs Trading will enhance Liquidity Services’ position as the leading reverse supply chain
solution for Fortune 500 retailers and manufacturers of consumer goods.”

Terms of the deal include upfront consideration of $140 million, consisting of $80 million in cash, $40 million in a seller promissory note and $20
million in Liquidity Services’ common stock, based on the average closing price during the 10 trading days prior to the executed definitive
purchase agreement.
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The transaction also includes additional contingent earn-out payments of up to an aggregate of $30 million based on Jacobs Trading’s EBITDA
results for calendar year 2012 and calendar year 2013.  Jacobs Trading selling stockholders may elect to receive any earn-out amounts due in
either: (i) all cash, or (ii) up to 50% in Liquidity Services’ stock and the remainder in cash.  Any stock elected to be taken by Jacobs Trading
selling stockholders pursuant to an earn-out shall be valued based on the average closing price of Liquidity Services’ common stock during the
10 trading days prior to the end of the earn-out period, December 31, 2012 and December 31, 2013. RBC Capital Markets LLC provided
Liquidity Services with a fairness opinion related to the transaction.

During calendar year 2010 the acquired Jacobs Trading business recorded revenues and adjusted EBITDA (which excludes non-cash
compensation and other items) of approximately $65.3 million and $18.3 million, respectively; and has grown its revenues and adjusted
EBITDA at a compound annual rate of more than 20 percent annually during the past three calendar years. Jacobs Trading utilizes the
purchase model and thus revenue approximates Gross Merchandise Volume (GMV), as reported by Liquidity Services for top-line sales.

Business Outlook
Liquidity Services expects the transaction to add 28 to 33 cents per cash-based diluted earnings per share to its fiscal 2012 results, excluding
one-time deal expenses and amortization of deal related intangible assets which have not yet been determined, and assuming an October 1,
2011 closing date. As this is a material transaction for the Company, a Form 8-K with detail on Jacobs Trading historical financial information
will be filed with the SEC, within 70 days of closing.

Conference Call
Liquidity Services will host a conference call at 10:30am Eastern Time today to discuss this announcement. Investors and other interested
parties may access the teleconference by dialing 866-825-3209 or 617-213.8061 and providing the participant pass code 88984363. A live
webcast of the conference call, together with a slide presentation that includes supplemental information, can be accessed through the
Company's Investor Relations web site at www.liquidityservicesinc.com.  In addition, an archive of the webcast will be accessible on the
Company’s website for 90 days ending December 1, 2011.  An audio replay of the teleconference will also be available until December 1,
2011.  To listen to the replay, dial 888-286-8010 or 617-801-6888 and provide pass code 72147506. Both replays will be available starting at
1:30 p.m. on the day of the call.

About Liquidity Services, Inc. (LQDT)
Liquidity Services, Inc. (NASDAQ: LQDT) provides leading corporations, public sector agencies and buying customers the world's most
transparent, innovative and effective online marketplaces and integrated services for surplus assets. On behalf of its clients, Liquidity Services
has completed the sale of over $2.0 billion of surplus, returned and end-of-life assets, in over 500 product categories, including consumer
goods, capital assets and industrial equipment. The company is based in Washington, D.C. and has approximately 700 employees. Additional
information can be found at: www.liquidityservicesinc.com.
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Forward-Looking Statements
This document contains forward-looking statements made pursuant to the Private Securities Litigation Reform Act of 1995, including, without
limitation, statements regarding the potential benefits, impact on fiscal 2011 and 2012 operating results and the expected closing date of the
acquisition of the Jacobs Trading business by Liquidity Services. The outcome of the events described in these forward-looking statements is
subject to known and unknown risks, uncertainties and other factors that may cause our actual results to differ materially from any future results
expressed or implied by these forward-looking statements. You can identify forward-looking statements by terminology such as "expects," or
the negative of these terms or other comparable terminology. We cannot guarantee future results, levels of activity, performance or
achievements. There are a number of risks and uncertainties that could cause our actual results to differ materially from the forward-looking
statements contained in this document. Important factors that could cause our actual results to differ materially from those expressed as
forward-looking statements are set forth in the Company's Annual Report on Form 10-K for the fiscal year ended September 30, 2010,
including, but not limited to, those set forth in Part I, Item IA (Risk Factors). There may be other factors of which we are currently unaware that
may cause our actual results to differ materially from the forward-looking statements. All forward-looking statements apply only as of the date of
this document and are expressly qualified in their entirety by the cautionary statements included in this document. Except as may be required
by law, we undertake no obligation to publicly update or revise any forward-looking statement occurring after the date of this document.

 
Liquidity Services, Inc. Contact
Julie Davis,
Director Investor Relations
202.558.6234
julie.davis@liquidityservicesinc.com
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